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authority) is correctly redesignated as
§1000.5.

Dated: June 24, 2013.
Diane M. Janosek,
Chief Legal Counsel.
[FR Doc. 2013-15538 Filed 6—27-13; 8:45 am]
BILLING CODE 6820-B3-P

PRIVACY AND CIVIL LIBERTIES
OVERSIGHT BOARD
6 CFR Part 1000

[PCLOB; Docket No. 2013-0005; Sequence
2]

RIN 0311-AA02
Organization and Delegation of Powers
and Duties; Correction

AGENCY: Privacy and Civil Liberties
Oversight Board.

ACTION: Final rule; correction.

SMALL BUSINESS ADMINISTRATION

13 CFR Parts 121, 124, 125, 126, and
127

RIN 3245-AG23

Small Business Size and Status
Integrity

AGENCY: Small Business Administration.
ACTION: Final rule.

SUMMARY: The Privacy and Civil
Liberties Oversight Board is issuing a
correction to fix a duplicate section
designation published in a final rule in
the Federal Register on June 5, 2013.
DATES: This correction is effective June
28, 2013.

FOR FURTHER INFORMATION CONTACT:
Susan Reingold, Chief Administrative
Officer, Privacy and Civil Liberties
Oversight Board, at 202—331-1986.
SUPPLEMENTARY INFORMATION:

Correction

In rule FR Doc. 2013-13166 published
in the Federal Register at 78 FR 33690,
June 5, 2013, an incorrect section
heading was codified.

Accordingly, the Privacy and Civil
Liberties Oversight Board amends 6 CFR
part 1000 by making the following
correcting amendment:

PART 1000—ORGANIZATION AND
DELEGATION OF POWERS AND
DUTIES OF THE PRIVACY AND CIVIL
LIBERTIES OVERSIGHT BOARD

m 1. The authority citation for part 1000
continues to read as follows:

Authority: 5 U.S.C. 552.
§1000.3 Corrected.

m 2. The second and erroneous
occurrence of § 1000.3 (Delegations of

SUMMARY: This rule implements
provisions of the Small Business Jobs
Act of 2010 (Jobs Act) pertaining to
small business size and status integrity.
This rule amends the U.S. Small
Business Administration’s (SBA or
Agency) program regulations to
implement statutory provisions
establishing that there a presumption of
loss equal to the value of the contract or
other instrument when a concern
willfully seeks and receives an award by
misrepresentation. The rule implements
statutory provisions that provide that:
The submission of an offer or
application for an award intended for
small business concerns will be deemed
a size or status certification or
representation in certain circumstances;
an authorized official must sign in
connection with a size or status
certification or representation for a
contract or other instrument; and
concerns that fail to update their size or
status in the Online Representations and
Certifications Application (ORCA)
database or a successor thereto (such as
the System for Award Management
(SAM) database) at least annually shall
no longer be identified in the database
as small or some other socioeconomic
status, until the representation is
updated. The rule also amends SBA’s
regulations to clarify when size is
determined for purposes of entry into
the 8(a) Business Development,
HUBZone and Small Disadvantaged
Business (SDB) programs.

DATES: This rule is effective August 27,
2013.

FOR FURTHER INFORMATION CONTACT:
Dean R. Koppel, Office of Government
Contracting, 409 Third Street SW.,
Washington, DC 20416; (202) 205-7322;
dean.koppel@sba.gov|

SUPPLEMENTARY INFORMATION: On
September 27, 2010, Congress amended
the Small Business Act to provide that
if a concern willfully seeks and receives
an award by misrepresenting its small
business size or status, there is a
presumption of loss to the United States
equal to the value of the contract,
subcontract, cooperative agreement,
cooperative research and development
agreement or grant. The Small Business
Act was also amended to provide that
certain actions, such as submitting an
offer in response to a solicitation set
aside for small business concerns, will
be deemed a representation of small
business size or status. The Small
Business Act was amended to provide
that the signature of an authorized
official of a concern is required in
making a small business size or status
representation in connection with
certain actions, such as submitting an
offer. The Small Business Act now
provides that concerns must update
their size and status certifications in
SAM at least annually, or the status will
be lost until such time as the update is
made. Finally, the Small Business Act
provides that SBA must promulgate
regulations to protect individuals and
concerns from liability in cases of
unintentional errors, technical
malfunctions and other similar
situations.

SBA published a proposed rule
regarding these statutory provisions in
the Federal Register on October 7, 2011
(76 FR 62313), inviting the public to
submit comments on or before
November 7, 2011. This comment
period was extended through December
8, 2011 by notice in the Federal Register
published on November 8, 2011 (76 FR
69154).

Summary of Comments and SBA’s
Responses

SBA received and considered twenty
comments on the proposed rule. Two
commenters fully supported the rule as
proposed. One comment addressed the
proposed Small Business
Subcontracting Rule published at 76 FR
61626 on October 5, 2011. This
comment was outside the scope of this
proposed rulemaking and was not
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considered in adopting this final rule.
The remaining comments, as well as
SBA’s response to them, are discussed
below.

Presumption of Loss

SBA received several comments
regarding SBA’s proposal that the
presumption of loss to the United States
for a willful misrepresentation of size or
status be irrefutable. 13 CFR
§§121.108(a), 121.411(d), 124.521(a),
124.1015(a), 125.29(a), 126.900(a), and
127.700(a). As noted in the proposed
rule, SBA based its proposed imposition
of an irrefutable presumption of loss on
Senate Report language indicating that
the presumption shall be “irrefutable.”
Senate Rep. No. 111-343, p. 8, available
at: |http://www.gpo.gov]

One commenter suggested that SBA
eliminate “irrefutable” from the
regulatory text. This commenter stressed
that: (1) Irrefutable presumptions deny
due process of law; and (2) Senate
Report language does not possess
statutory authority. Another commenter
argued that the cited Senate Report was
not the Senate Report for the legislation
in question, but was instead a Senate
Report for a prior piece of proposed
legislation. Upon additional reflection,
SBA has decided to remove the term
“irrefutable” from the regulations,
rendering the presumption rebuttable.
SBA notes that the presumption of loss
provisions will be utilized in civil and
criminal Federal court proceedings,
where due process will be provided.
Further, SBA’s regulations limit liability
in the case of unintentional error,
technical malfunction, or other similar
situations. 13 CFR §§121.108(d),
121.411(g), 124.521(d), 124.1015(d),
125.29(d), 126.900(d), and 127.700(d).
As such, an “irrefutable” presumption
would be inappropriate in these
instances.

Another commenter suggested that
SBA ensure firms have sufficient due
process to contest a finding of willful
misrepresentation before penalties are
imposed. This commenter made several
suggestions as to how SBA could ensure
protection of business concerns’ due
process—these suggestions included: (1)
Provision of an agency level response
period; and (2) empowering SBA’s
Office of Hearings and Appeals (OHA)
to hear appeals of determinations under
the proposed rule. As discussed above,
the statutory presumption of loss
provisions will be applied in Federal
civil and criminal court proceedings
where due process will be provided and
as explained above, in certain instances,
SBA’s regulations limit liability. 13 CFR
§§121.108(d), 121.411(g), 124.521(d),
124.1015(d), 125.29(d), 126.900(d), and

127.700(d). As such, SBA does not
believe that this provision requires
modification.

One commenter suggested that SBA
impose a rebuttable presumption where
a size determination finds that a firm is
small by itself (i.e., absent the firm’s
affiliates) that the firm did not willfully
misrepresent its size. Likewise, this
commenter suggested that SBA impose
a rebuttable presumption that the firm
willfully misrepresented its size when a
size determination finds the firm to be
other than small by itself (i.e., absent the
firm’s affiliates). As discussed above,
the rule now provides that the
presumption is rebuttable. The question
of whether a firm has willfully
misrepresented its size is a factual
determination best made by a judge,
jury, or other decider of fact. Given the
fact-specific nature of such a finding,
SBA declines to impose a presumption
as to an actor’s intent.

Two commenters suggested
clarification of the language in proposed
13 CFR §§121.108(a), 121.411(d),
124.521(a), 124.1015(a), 125.29(a),
126.900(a), and 127.700(a) which
provide that the presumption of loss
applies “whenever it is established”
that a firm willfully misrepresented its
status. Specifically, the commenters
requested clarification of who makes the
finding of willful misrepresentation,
how a firm is notified of such a finding,
whether the determination is
appealable, and how a company may
defend its representation. Consistent
with the intent of the Jobs Act, it is
SBA'’s intent that the presumption of
loss shall be applied in all manner of
criminal, civil, administrative,
contractual, common law, or other
actions, which the United States
government may take to redress willful
misrepresentation. As such, the finder
of fact, notice requirements, and means
of defense must depend on the specific
action taken against a business concern.
SBA does not believe any changes to the
proposed rule or other clarification
would be appropriate and adopts the
proposed provisions as final in this rule.

Another commenter requested
clarification as to whether an adverse
size determination automatically leads
to a presumption that the relevant firm
willfully misrepresented its size. SBA
recognizes that an unsophisticated firm
or one new to the Federal government
arena may certify its status as a small
business in good faith, but may
ultimately be found to be other than
small. Similarly, a firm may incorrectly
apply an ownership or control
requirement for the service-disabled
veteran-owned (SDVO) or women-
owned small business (WOSB) programs

in good faith, and ultimately be found
not to qualify as a SDVO or WOSB small
business. In either case, if the situation
truly is a good faith misinterpretation of
SBA’s rules, SBA does not believe that
action should be taken against the firm
or its principals. Again, the question of
whether a firm submitted a
misrepresentation in good faith or
intentionally (or recklessly) submitted a
false size or status representation or
certification is a factual determination
best made by a judge, jury, or other
decider of fact.

One commenter recommended that
SBA amend the proposed rule to
include a provision requiring the
government to “prominently mark” any
solicitation set aside as contemplated by
the proposed rule. Currently,
solicitations issued under the Federal
Acquisition Regulation (FAR) must
contain specific clauses providing
notice regarding set-asides, reserves,
partial set-asides, price evaluation
preferences, source selection factors,
and other mechanisms which somehow
classify a solicitation as intended for
award to specific entities. 48 CFR
§§52.219-3, 52.219-4, 52.219-6,
52.219-7,52.219-13, 52.219-18,
52.219-23, 52.219-27, 52.219-29, and
52.219-30. Therefore, SBA does not
believe any change to the rule is
necessary.

One commenter requested
clarification of situations where an offer
may be “otherwise classified as
intended for award to small business”
without being specifically identified as
set aside for small business. Consistent
with the underlying statutory text, it is
SBA’s intent that the rule be broadly
inclusive of set-asides, reserves, partial
set-asides, price evaluation preferences,
source selection factors, and any other
mechanisms which are not specifically
addressed by the FAR. SBA does not
feel that additional clarification is
necessary and has adopted the proposed
rule as final.

Deemed Certifications

One commenter expressed concern
that proposed §§121.108(b)(2),
121.411(e)(2), 124.521(b)(2),
124.1015(b)(2), 125.29(b)(2),
126.900(b)(2), and 127.700(b)(2) are too
broad and could permit attenuated acts
or omissions to give rise to a deemed
certification. SBA disagrees. Federal
agencies are statutorily required to
establish goals for the participation of
small business concerns, SDVO small
business concerns, HUBZone small
business concerns, small disadvantaged
business concerns, and WOSB concerns.
15 U.S.C. 644(g). At the conclusion of
each fiscal year, Federal agencies must
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compile reports as to the agencies’
performance in attaining their
contracting goals. 15 U.S.C. 644(h). It is
SBA'’s intention that §§121.108(b)(2),
121.411(e)(2), 124.521(b)(2),
124.1015(b)(2), 125.29(b)(2),
126.900(b)(2), and 127.700(b)(2) shall be
applied in cases where a specific offer
encourages the procuring agency to
classify the award as an award to a
small business or other concern for the
purposes of the agencies’ contracting
goals. Under 48 CFR §4.1201, a Federal
agency shall rely on a business
concern’s ORCA representations and
certifications in determining how to
classify the award. Accordingly, in most
cases, it will be a firm’s ORCA/SAM
representations and certifications which
would encourage a Federal agency to
classify an award as having gone to a
small business. Therefore, SBA believes
that in practice, proposed
§§121.108(b)(2), 121.411(e)(2),
124.521(b)(2), 124.1015(b)(2),
125.29(b)(2), 126.900(b)(2), and
127.700(b)(2) have a narrow application
and the provisions have been adopted as
final in this rule.

Another commenter recommended
that SBA eliminate proposed
§§121.108(b)(3), 121.411(e)(3),
124.521(b)(3), 124.1015(b)(3),
125.29(b)(3), 126.900(b)(3), and
127.700(b)(3), which provide that
registration on any Federal electronic
database for the purpose of being
considered for award shall be deemed
an affirmative, willful, and intentional
certification as to the relevant concern’s
small business size and status. This is
a statutory requirement that SBA cannot
eliminate. The Jobs Act specifically
deems registration on a Federal
electronic database as a willful
certification as to size and status. 15
U.S.C. §632(w)(2)(C). As such, SBA is
precluded by statute from eliminating
these provisions and they remain in this
final rule.

Signature Requirement

SBA received two comments
regarding proposed §§ 121.108(c),
121.411(f), 124.521(c), 124.1015(c),
125.29(c), 126.900(c), 127.700(c), which
require an authorized official to sign the
small business size and status
certification page of any solicitation, bid
or proposal for a Federal grant, contract,
subcontract, cooperative agreement, or
cooperative research and development
agreement reserved for small business
concerns. The first commenter
suggested that the rule specifically give
electronic signatures the same effect as
wet signatures. For the purpose of
Government contracts, such a provision
already exists at 48 CFR § 4.502(d)

which provides that agencies may
accept electronic signatures and records.
However, SBA lacks the statutory
authority to enact such a rule and has
not adopted this comment.

The second commenter questioned
whether the signature requirement is
superfluous given that a signature on an
offer is meant to certify all the offer’s
contents. SBA considered this comment,
but has adopted the proposed
provisions as final in this rule. The Jobs
Act specifically requires that a
certification as to a firm’s small business
size or other status shall contain the
signature of an authorized official on the
same page as the certification. 15 U.S.C.
632(w)(3)(B). As such, SBA is precluded
by statute from eliminating the signature
requirement. Further, the Federal
Acquisition Council will implement the
signature requirement in the Federal
Acquisition Regulation and associated
clauses. SBA has made minor wording
changes in these provisions for clarity.
The word “‘solicitation” has been
replaced by the words “offer’”” and
“proposal” to clarify that it is the offer
that a contractor is signing, not the
solicitation.

Limitation of Liability

Two commenters suggested that SBA
amend proposed §§121.108(d),
121.411(g), 124.521(d), 124.1015(d),
125.29(d), 126.900(d), and 127.700(d) to
adopt the statutory language which
protects firms from liability where
misrepresentation was the result of
‘“unintentional errors, technical
malfunctions, or other similar
situations.” SBA feels that the addition
of “or other situations” more accurately
captures the breadth of situations in
which liability is to be limited and has
therefore adopted this comment in the
final rule.

Two commenters suggested that SBA
clarify the standard of care required in
making representations. Under
proposed §§121.108(a), 121.411(d),
124.521(a), 124.1015(a), 125.29(a),
126.900(a), and 127.700(a), the
presumption of loss applies only where
a firm willfully misrepresents its small
business size or other status. Sections
121.108(d), 121.411(g), 124.521(d),
124.1015(d), 125.29(d), 126.900(d), and
127.700(d) further provide that
misrepresentations which are the result
of “unintentional errors, technical
malfunctions, or other similar
situations” are not considered to be
willful. In addition, the statute and
implementing regulations provide that
certain actions are deemed to be willful
and require an official to sign on the
same page as size or status
representation. As discussed above,

whether a representation is willful or
should result in liability or criminal
penalty is a fact-based decision that will
be made by a judge, jury or other
decider of fact. SBA has made minor
wording changes in the limitation of
liability provisions to make clear that
the question of whether a
misrepresentation is willful is a fact-
based decision that will be made, not by
SBA, but by a judge, jury or other
decider of fact. To clarify that the
limitation of liability provisions convey
discretion to the finder of fact, the
phrase “shall not apply” has been
amended as ‘“‘may be determined not to
apply.” Further, the phrase
“consideration shall be given to”” has
been changed to “relevant factors to
consider in making this determination
may include.”

One commenter asked if SBA would
agree that thirty days is a reasonable
amount of time in which to correct an
erroneous representation. It is SBA’s
view that the question of whether an
erroneous representation was corrected
in a timely manner is dependent on the
facts of a given case. SBA believes such
a determination is best made by a judge,
jury, or other decider of fact.

Two commenters suggested that
business concerns be protected from
liability when their misrepresentation
resulted from ambiguity in SBA’s
regulations. As discussed above, SBA
believes that a good faith
misinterpretation of SBA’s rules should
not be considered a willful
misrepresentation of size or status.
Whether a regulation is ambiguous and
whether a misinterpretation is
reasonable and made in good faith is a
fact- specific determination that will be
made by a judge, jury, or other decider
of fact.

Two commenters suggested that the
list of mitigating factors set forth in the
proposed rule be clarified and
expanded. It is not SBA’s intent that the
list of mitigating factors included in the
proposed rule be exhaustive. Again, the
question of whether a firm willfully
misrepresented its size or status is a
factual determination best made by a
judge, jury, or other decider of fact. SBA
does not believe any additional changes
or clarification is warranted.

Annual Recertification

One commenter argued that annual
recertification is too burdensome. SBA
disagrees. This rule does not impose
new reporting requirements—concerns
must certify their size and status
annually in order to be identified as a
small business or other socioeconomic
concern in ORCA under existing
regulations. 48 CFR §4.1201(b).
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Moreover, annual certification of size
and status is statutorily required. 15
U.S.C. 632(x). In addition, a firm is
expected to verify its representation in
SAM every time it submits an offer on

a government contract. SBA has,
however, identified SAM as the current
successor to ORCA and has amended all
references to ORCA in the proposed rule
to instead reference SAM. As such, SBA
adopts the annual SAM verification
requirement in this final rule.

Two commenters recommended that
firms awarded contracts longer than five
years be required to recertify only on the
fifth year. SBA considered this comment
but has adopted the proposed
provisions as final. For purposes of
establishing continuing eligibility for
previously awarded long term contracts,
recertification is required within 60 to
120 days prior to the end of the fifth
year of the contract. 48 CFR §52.219—
28; 13 CFR §121.404(g)(3). However,
this requirement is distinct from the
annual recertification requirements in
the proposed rule. The annual
recertification requirement
contemplated in the proposed rule is for
purposes of being considered for award
of future contracts. Such a requirement
already exists under 48 CFR §4.1201(b).
Accordingly, SBA has not adopted this
comment in the Final rule.

One commenter suggested that SBA
provide notification and an opportunity
for business concerns to comply with
the annual certification requirement.
SBA does not believe such notification
is necessary given that concerns are
already required to certify their size and
status annually under 48 CFR
§4.1201(b). Further, SBA lacks the
statutory authority to implement such a
notification system. Accordingly, SBA
has not adopted this comment in the
Final rule.

Another commenter suggested that
SBA issue additional guidance to clarify
the annual certification requirement as
applied to business concerns operating
in industries with a revenue-based size
standard. This commenter expressed
concern that an annual certification
requirement would not take into
consideration revenue fluctuations
common to many small business
concerns. SBA disagrees. At any given
time, a firm’s size may be determined
under a revenue-based size standard by
dividing the sum of firm’s annual
receipts from the past three completed
fiscal years by three. 13 CFR
§ 121.104(c). This method is specifically
designed to account for revenue
fluctuations and SBA does not believe
the annual recertification requirement
has any implications specific to those

firms operating in industries with
revenue-based size standards.

Another commenter suggested that
the annual recertification requirement
be applied to 8(a) Business
Development and HUBZone program
participants. As noted in the proposed
rule, SBA did not impose the
recertification requirement for these
programs because SBA is responsible for
providing certification designations in
federal procurement databases for these
programs. Therefore, SBA has not
adopted this comment in the final rule.

Other Comments

One commenter recommended that
SBA provide clarification as to the rule’s
application to misrepresentations by
subcontractors. It is SBA’s intent that
the presumption of loss shall apply to
subcontractors who willfully
misrepresent their size or status in order
to receive a subcontract award.
Accordingly, proposed §§ 121.108(a),
121.411(d), 124.521(a), 124.1015(a),
125.29(a), 126.900(a), and 127.700(a)
explicitly provided that a presumption
of loss to the United States shall be
imposed whenever it is established that
a business concern willfully sought and
received award of a subcontract by
misrepresentation. SBA does not believe
any additional clarification is necessary.
The same commenter also requested
clarification of the prime contractor’s
liability when a subcontractor
misrepresents its status to the prime
contractor. Pursuant to 48 CFR
§19.703(b), a prime contractor acting in
good faith may rely on the written
representation of its subcontractor
regarding the subcontractor’s small
business size or status. When read in
conjunction with the final rule, SBA
believes this insulates prime contractors
acting in good faith from liability for
misrepresentations made by their
subcontractors. In response to this
comment, SBA has clarified this point
in the limitation of liability sections of
the Final rule.

One commenter suggested that SBA
provide clarification as to a contracting
officer’s duty to stop work on a contract
if it becomes clear that the awardee
misrepresented its status before
completion of the contract. Under SBA’s
existing regulations, contracting officers
have the authority to file a size protest
at any time, even after award. 13 CFR
§§121.1004(b), 124.1010(c)(1)(iii),
125.25(d)(3), 126.801(d)(3), and
127.603(c)(3). SBA’s regulations also
address the effect of a negative
eligibility determination on the
procurement in question. 13 CFR
§§121.1009(g), 124.1013(h), 125.27(g),
126.803(d), and 127.604(f).

Another commenter suggested that
SBA amend its regulations to impose
suspension and debarment only when
misrepresentation resulted in actual
award. SBA does not believe that receipt
of an award should be a prerequisite for
debarment, suspension or any other
penalty outlined in the Small Business
Act or SBA’s regulations. Firms have an
obligation to accurately represent their
size and/or status. Any fraudulent
misrepresentation which inhibits the
government’s ability to rely on future
statements made by the contractor
should be subject to possible suspension
and debarment actions. Accordingly this
comment has not been adopted in the
final rule. However, for clarity and
accuracy, the title ““debarring official”
has been changed to “suspension and
debarment official” in 13 CFR
§§121.108(e)(1), 121.411(h)(1),
124.1015(e)(1), 125.29(e)(1),
126.900(e)(1), and 127.700(e)(1).

One commenter recommended that
ORCA/SAM be modified to require the
contractor to make an affirmative
acknowledgment that the software
interface correctly determined the
business’s size. Proposed §§ 121.108(c),
121.411(f), 124.521(c), 124.1015(c),
125.29(c), 126.900(c), 127.700(c) require
an authorized official to sign the small
business size and status certification
page of any solicitation. SBA does not
believe any additional clarification or
changes to the proposed rule are
necessary and adopts the provisions in
the Final rule as proposed.

Another commenter suggested that
SBA address situations where a firm
claims to be small under its primary
NAICS code and submits an offer on a
procurement issued under a different
NAICS code with a more restrictive size
standard. SBA believes its regulations
are clear on this point. 13 CFR
§ 121.402(a) provides that “‘a concern
must not exceed the size standard for
the NAICS code specified in the
solicitation,”and 13 CFR §121.405(a)
further provides that ““a concern must
self-certify it is small under the size
standard specified in the solicitation.”
As such, SBA has not made additional
changes to the rule in response to this
comment.

One commenter recommended the
creation of an IRS portal through which
relevant parties may look up a
business’s tax returns for purposes of
determining size. Tax returns are not
public documents and SBA lacks the
statutory authority to implement such a
system.

One commenter proposed that
footnote 18 to 13 CFR §121.201 be
applied to all value-added resellers. The
proposed rule did not address specific
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size standards and, therefore, this
comment is beyond the scope of the
proposed rulemaking.

Another commenter suggested that
SBA eliminate all programs based on
sex, race or minority status. The
proposed rule did not address the
elimination of any SBA programs and,
therefore, this comment is beyond the
scope of the proposed rulemaking.

Compliance with Executive Orders
12866, 13563, 12988, 13132, 13272, the
Paperwork Reduction Act (44 U.S.C.,
Chapter 35) and the Regulatory
Flexibility Act (5 U.S.C. 601-612)

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this rule is
a significant regulatory action for
purposes of Executive Order 12866. In
the proposed rule, SBA set forth its
initial regulatory impact analysis, which
addressed the following: Necessity of
the regulation; the potential benefits and
costs of the regulation; and alternative
approaches to the proposed rule. SBA
did not receive any comments which
specifically addressed this regulatory
impact analysis. Therefore, SBA adopts
as final its initial regulatory impact
analysis.

Executive Order 13563

This final rule implements important
statutory provisions intended to prevent
and deter fraud and misrepresentation
in small business government
contracting and other programs. SBA
has amended all applicable Parts of its
regulations to put participants in those
programs on notice of the penalties
associated with misrepresentation, and
to the extent practicable, utilized
identical language in each Part. SBA has
also included in each Part other relevant
applicable statutory provisions
concerning the penalties for
misrepresentation. The costs associated
with these rules, requiring a signature in
connection with a size or status
representation and requiring concerns to
update online certifications annually,
are minimal and required by statute. As
part of its implementation of this
executive order and consistent with its
commitment to public participation in
the rulemaking process, SBA held
public forums around the country to
discuss implementation of the Jobs Act,
including the provisions in this rule.

Executive Order 12988

For the purpose of Executive Order
12988, this final rule meets applicable
standards set forth in section 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,

eliminate ambiguity, and reduce
burden. This rule has no preemptive or
retroactive effect.

Executive Order 13132

This final rule does not have
federalism implications as defined in
Executive Order 13132. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
layers of government, as specified in the
order. As such it does not warrant the
preparation of a Federalism Assessment.

Paperwork Reduction Act, 44 U.S.C.,
Ch. 35

For the purpose of the Paperwork
Reduction Act, 44 U.S.C. Chapter 35,
SBA has determined that this rule does
not impose new reporting requirements
and does not require new recordkeeping
requirements. In accordance with 48
CFR §§4.1202, 52.204-8, 52.219-1 and
13 CFR §§121.404(a), 121.411, concerns
must submit paper or electronic
representations or certifications in
connection with prime contracts and
subcontracts. The Jobs Act requires that
each offeror or applicant for a Federal
contract, subcontract, or grant shall
contain a certification concerning the
small business size and status of a
business concern seeking the Federal
contract, subcontract or grant. The Jobs
Act mandates that an authorized official
must sign the certification on the same
page containing the size and status
claimed by the concern. Offerors are
already required to sign their offers, bids
or quotes (Standard Forms 18, 33, and
1449), so this provision does not create
new reporting or recordkeeping
requirements.

Regulatory Flexibility Act

SBA has determined that this rule
may have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-612.
Accordingly, SBA set forth an Initial
Regulatory Flexibility Act (IRFA)
analysis in the proposed rule. The IRFA
addressed the impact of the proposed
rule in accordance with 5 U.S.C. 603.
The IRFA examined the objectives and
legal basis for the proposed rule; the
kind and number of small entities that
may be affected; the projected
recordkeeping, reporting, and other
requirements; whether there were any
Federal rules that may duplicate,
overlap, or conflict with the proposed
rule; and whether there were any
significant alternatives to the proposed
rule. The Agency’s final regulatory

flexibility analysis (FRFA) is set forth
below.

(a) Need for, Objectives, and Legal Basis
of the Rule

These regulatory amendments
implement Sections 1341 and 1342 of
the Small Business Jobs Act of 2010,
Public Law 111-240, 124 Stat. 2504,
September 27, 2010 (Jobs Act); 15 U.S.C.
632(w), (x). The purpose of the statute
and implementing regulations is to
prevent or deter firms from
misrepresenting their size or
socioeconomic status.

(b) Estimate of the Number of Small
Entities to Which the Rule Will Apply

The RFA directs agencies to provide
a description of and, where feasible, an
estimate of the number of entities that
may be affected by the proposed rules,
if adopted. The RFA defines “small
entity” to include “small businesses,”
“small organizations,” and “‘small
governmental jurisdictions.” SBA’s
programs do not apply to “small
organizations” or “small governmental
jurisdictions” because they are non-
profit or governmental entities and do
not generally qualify as “business
concerns” within the meaning of SBA’s
regulations. SBA’s programs generally
apply only to for-profit business
concerns. Therefore, the regulation will
not impact small organizations or small
governmental jurisdictions.

In fiscal year 2010, there were
approximately 1.6 million small
business contract actions (out of 3.36
million total small business eligible
contract actions). This final rule’s
presumption of loss will only impact
small business concerns that
misrepresent their size or status in
connection with a contract, subcontract,
cooperative agreement, cooperative
research and development agreement or
grant in such a way that criminal
prosecution or other action is taken by
the Government in order to redress the
misrepresentation. In fiscal year 2010,
SBA found approximately 200 firms to
be ineligible for a contract (14
HUBZone, 33 Service-Disabled Veteran-
Owned, 0 Women-Owned Small
Business, 151 size). Not all of these
firms would be criminally prosecuted or
have others actions taken against them.
Thus, the regulations concerning
presumption of loss will impact very
few concerns, and some of these
concerns are not actually small.

There are in approximately 348,000
concerns listed as small business
concerns in the Dynamic Small
Business Search (DSBS) database. The
regulations concerning deemed
certifications and the requirement for a
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signature apply to all of these concerns,
to the extent the concerns submit an
offer for a prime contract that is set
aside for small business concerns. In
addition, there are small business
concerns that are not registered in DSBS
that submit offers or responses for
grants, subcontracts, and other
agreements. The annual certification
requirement applies to all of the 348,000
firms registered in DSBS.

(c) Projected Reporting, Recordkeeping
and Other Compliance Requirements

This final rule does not impose a new
information collection, recordkeeping or
compliance requirement on small
businesses. A firm’s size or
socioeconomic status is generally based
on records that it already possesses,
such as payroll records and annual tax
returns. Firms currently must represent
their size or status in connection with
contracts and subcontracts, either
electronically or in paper form. 48 CFR
§§4.1202, 52.204-8, 52.219-1 and 13
CFR §§121.404(a), 121.411. The rule
requires an authorized official to sign on
the page containing a concern’s size or
status representation. Offerors are
already required to sign their offers, so
the burden on small business concerns
to also sign their size or status
representation or certification is
minimal. Standard Forms 18, 33, 1447
and 1449.

(d) Federal Rules Which May Duplicate,
Overlap or Conflict With the Rule

Section 1342 of the Jobs Act requires
that firms that fail to meet the annual
certification or representation
requirement shall lose their status in the
database. Firms will not be able submit
offers for small business contracts based
on their online representations or
certifications (48 CFR §4.1201(c)), but
instead must have an authorized official
sign in connection with the firm’s size
or status. Firms must already sign offers,
so the impact will be negligible.
Standard Forms 18, 33, 1447 and 1449.

(e) Steps Taken To Minimize Impact on
Small Entities

This final rule implements Sections
1341 and 1342 of the Jobs Act. The final
rule is directed at small business
concerns seeking government contracts,
subcontracts, grants, and cooperative
agreements. The final rule is intended to
prevent or deter firms from
misrepresenting their size or
socioeconomic status. The impact on
firms that accurately represent their size
or status will be minimal. An authorized
official will have to sign an offer where
the firm represents its size and status,
but authorized officials are currently

required to sign offers. Firms will have
to update their size and socioeconomic
status in ORCA/SAM at least annually,
but that too is already required. 48 CFR
§4.1201(b)(1).

(f) Issues Raised by Public Comments in
Response to the Initial Regulatory
Flexibility Analysis and the Agency’s
Assessment

The SBA received one comment that
addressed the IRFA or the subjects
discussed in the IRFA. This commenter
expressed concern regarding a portion
of the IRFA which read: “The proposed
regulations concerning presumption of
loss will only impact small business
concerns that misrepresent their size or
status in connection with a contract,
subcontract, cooperative agreement,
cooperative research and development
agreement or grant in such a way that
criminal prosecution or other action is
taken by the Government.” Specifically,
the commenter felt that SBA’s reference
to “other action” requires clarification.
As noted above, it is SBA’s intent that
the presumption of loss shall be applied
in all manner of criminal, civil,
administrative, contractual, common
law, or other actions, which the United
States government may take to redress
willful misrepresentation. In fiscal year
2010, SBA found approximately 200
firms to be ineligible for a contract (14
HUBZone, 33 Service-Disabled Veteran-
Owned, 0 Women-Owned Small
Business, 151 size). Not all of these
firms willfully misrepresented their size
or status. Thus, SBA continues to
believe that the regulations concerning
presumption of loss will impact very
few concerns, most of which will not
qualify as small.

List of Subjects
13 CFR Part 121

Administrative practice and
procedure, Reporting and recordkeeping
requirements, and Small businesses.

13 CFR Part 124

Administrative practice and
procedure, Minority businesses,
Reporting and recordkeeping
requirements, and Technical assistance.

13 CFR Part 125

Government contracts, Reporting and
recordkeeping requirements, Small
businesses, and Technical assistance.

13 CFR Part 126

Administrative practice and
procedure, Penalties, Reporting and
recordkeeping requirements and Small
businesses.

13 CFR Part 127

Government procurement, Reporting
and recordkeeping requirements, and
Small businesses.

For the reasons stated in the
preamble, SBA amends parts 121, 124,
125, 126 and 127 of title 13 of the Code
of Federal Regulations as follows:

PART 121—SMALL BUSINESS SIZE
REGULATIONS

m 1. The authority citation for part 121
continues to read as follows:

Authority: 15 U.S.C. 632, 634(b)(6), 636(b),
637(a), 644 and 662(5); and Pub. L. 105-135,
sec. 401 et seq., 111 Stat. 2592.

m 2. Revise § 121.108 to read as follows:

§121.108 What are the requirements for
representing small business size status,
and what are the penalties for
misrepresentation?

(a) Presumption of Loss Based on the
Total Amount Expended. In every
contract, subcontract, cooperative
agreement, cooperative research and
development agreement, or grant which
is set aside, reserved, or otherwise
classified as intended for award to small
business concerns, there shall be a
presumption of loss to the United States
based on the total amount expended on
the contract, subcontract, cooperative
agreement, cooperative research and
development agreement, or grant
whenever it is established that a
business concern other than a small
business concern willfully sought and
received the award by
misrepresentation.

(b) Deemed Certifications. The
following actions shall be deemed
affirmative, willful and intentional
certifications of small business size and
status:

(1) Submission of a bid, proposal,
application or offer for a Federal grant,
contract, subcontract, cooperative
agreement, or cooperative research and
development agreement reserved, set
aside, or otherwise classified as
intended for award to small business
concerns.

(2) Submission of a bid, proposal,
application or offer for a Federal grant,
contract, subcontract, cooperative
agreement or cooperative research and
development agreement which in any
way encourages a Federal agency to
classify the bid or proposal, if awarded,
as an award to a small business concern.

(3) Registration on any Federal
electronic database for the purpose of
being considered for award of a Federal
grant, contract, subcontract, cooperative
agreement, or cooperative research and
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development agreement, as a small
business concern.

(c) Signature Requirement. Each offer,
proposal, bid, or application for a
Federal contract, subcontract, or grant
shall contain a certification concerning
the small business size and status of a
business concern seeking the Federal
contract, subcontract or grant. An
authorized official must sign the
certification on the same page
containing the size status claimed by the
concern.

(d) Limitation of Liability. Paragraphs
(a) through (c) of this section may be
determined not to apply in the case of
unintentional errors, technical
malfunctions, and other similar
situations that demonstrate that a
misrepresentation of size was not
affirmative, intentional, willful or
actionable under the False Claims Act,
31 U.S.C. §§3729, et seq. A prime
contractor acting in good faith should
not be held liable for misrepresentations
made by its subcontractors regarding the
subcontractors’ size. Relevant factors to
consider in making this determination
may include the firm’s internal
management procedures governing size
representation or certification, the
clarity or ambiguity of the
representation or certification
requirement, and the efforts made to
correct an incorrect or invalid
representation or certification in a
timely manner. An individual or firm
may not be held liable where
government personnel have erroneously
identified a concern as small without
any representation or certification
having been made by the concern and
where such identification is made
without the knowledge of the individual
or firm.

(e) Penalties for Misrepresentation.

(1) Suspension or debarment. The
SBA suspension and debarment official
or the agency suspension and
debarment official may suspend or
debar a person or concern for
misrepresenting a firm’s size status
pursuant to the procedures set forth in
48 CFR subpart 9.4.

(2) Civil Penalties. Persons or
concerns are subject to severe penalties
under the False Claims Act, 31 U.S.C.
3729-3733, and under the Program
Fraud Civil Remedies Act, 331 U.S.C.
3801-3812, and any other applicable
laws.

(3) Criminal Penalties. Persons or
concerns are subject to severe criminal
penalties for knowingly misrepresenting
the small business size status of a
concern in connection with
procurement programs pursuant to
section 16(d) of the Small Business Act,
15 U.S.C. 645(d), as amended, 18 U.S.C.

1001, 18 U.S.C. 287, and any other
applicable laws. Persons or concerns are
subject to criminal penalties for
knowingly making false statements or
misrepresentations to SBA for the
purpose of influencing any actions of
SBA pursuant to section 16(a) of the
Small Business Act, 15 U.S.C. 645(a), as
amended, including failure to correct
‘“continuing representations” that are no
longer true.

m 3. Add new § 121.109 to read as
follows:

§121.109 What must a concern do in order
to be identified as a small business concern
in any Federal procurement databases?

(a) In order to be identified as a small
business concern in the System for
Award Management (SAM) database (or
any successor thereto), a concern must
certify its size in connection with
specific size standards at least annually.

(b) If a firm identified as a small
business concern in SAM fails to certify
its size within one year of a size
certification, the firm will not be listed
as a small business concern in SAM,
unless and until the firm recertifies its
size.

§121.404 [Amended]

m 4. Amend § 121.404(b) by removing
“and the date of certification by SBA”
and adding in its place “and, where
applicable, the date the SBA program
office requests a formal size
determination in connection with a
concern that otherwise appears eligible
for program certification.”

m 5. Amend § 121.411 by adding new
paragraphs (d) through (i) to read as
follows:

§121.411 What are the size procedures for
SBA’s section 8(d) Subcontracting
Program?

* * * * *

(d) Presumption of Loss Based on the
Total Amount Expended. In every
contract, subcontract, cooperative
agreement, cooperative research and
development agreement, or grant which
is set aside, reserved, or otherwise
classified as intended for award to small
business concerns, there shall be a
presumption of loss to the United States
based on the total amount expended on
the contract, subcontract, cooperative
agreement, cooperative research and
development agreement, or grant
whenever it is established that a
business concern other than a small
business concern willfully sought and
received the award by
misrepresentation.

(e) Deemed Certifications. The
following actions shall be deemed

affirmative, willful and intentional
certifications of small business size and
status:

(1) Submission of a bid, proposal,
application or offer for a Federal grant,
contract, subcontract, cooperative
agreement, or cooperative research and
development agreement reserved, set
aside, or otherwise classified as
intended for award to small business
concerns.

(2) Submission of a bid, proposal,
application or offer for a Federal grant,
contract, subcontract, cooperative
agreement or cooperative research and
development agreement which in any
way encourages a Federal agency to
classify the bid or proposal, if awarded,
as an award to a small business concern.

(3) Registration on any Federal
electronic database for the purpose of
being considered for award of a Federal
grant, contract, subcontract, cooperative
agreement, or cooperative research and
development agreement, as a small
business concern.

(f) Signature Requirement. Each offer,
proposal, bid, or application for a
Federal contract, subcontract, or grant
shall contain a certification concerning
the small business size and status of a
business concern seeking the Federal
contract, subcontract or grant. An
authorized official must sign the
certification on the same page
containing the size status claimed by the
concern.

(g) Limitation of Liability. Paragraphs
(d) through (f) of this section may be
determined not to apply in the case of
unintentional errors, technical
malfunctions, and other similar
situations that demonstrate that a
misrepresentation of size was not
affirmative, intentional, willful or
actionable under the False Claims Act,
31 U.S.C. §§3729, et seq. A prime
contractor acting in good faith should
not be held liable for misrepresentations
made by its subcontractors regarding the
subcontractors’ size. Relevant factors to
consider in making this determination
may include the firm’s internal
management procedures governing size
representation or certification, the
clarity or ambiguity of the
representation or certification
requirement, and the efforts made to
correct an incorrect or invalid
representation or certification in a
timely manner. An individual or firm
may not be held liable where
government personnel have erroneously
identified a concern as small without
any representation or certification
having been made by the concern and
where such identification is made
without the knowledge of the individual
or firm.
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(h) Penalties for Misrepresentation.

(1) Suspension or debarment. The
SBA suspension and debarment official
or the agency suspension and
debarment official may suspend or
debar a person or concern for
misrepresenting a firm’s size status
pursuant to the procedures set forth in
48 CFR subpart 9.4.

(2) Civil Penalties. Persons or
concerns are subject to severe penalties
under the False Claims Act, 31 U.S.C.
3729-3733, and under the Program
Fraud Civil Remedies Act, 331 U.S.C.
3801-3812, and any other applicable
laws.

(3) Criminal Penalties. Persons or
concerns are subject to severe criminal
penalties for knowingly misrepresenting
the small business size status of a
concern in connection with
procurement programs pursuant to
section 16(d) of the Small Business Act,
15 U.S.C. 645(d), as amended, 18 U.S.C.
1001, 18 U.S.C. 287, and any other
applicable laws. Persons or concerns are
subject to criminal penalties for
knowingly making false statements or
misrepresentations to SBA for the
purpose of influencing any actions of
SBA pursuant to section 16(a) of the
Small Business Act, 15 U.S.C. 645(a), as
amended, including failure to correct
“continuing representations” that are no
longer true.

m 6. Revise paragraph (f) of § 121.1009
to read as follows:

§121.1009 What are the procedures for
making size determinations?

* * * * *

(f) Notification of determination. SBA
will promptly notify the contracting
officer, the protester, and the protested
concern. SBA will send the notification
by verifiable means, which may include
facsimile, electronic mail, or overnight
delivery service.

* * * * *

PART 124—8(a) BUSINESS
DEVELOPMENT/SMALL
DISADVANTAGED BUSINESS STATUS
DETERMINATIONS

m 7. The authority citation for part 124
continues to read as follows:

Authority: 15 U.S.C. 634(b)(6), 636(j),
637(a), 637(d) and Pub. L. 99-661, Pub. L.
100-656, sec. 1207, Pub. L. 101-37, Pub. L.
101-574, section 8021, Pub. L. 108-87, and
42 U.S.C. 9815.

m 8. Add new §124.521 toread as
follows:

§124.521 What are the requirements for
representing 8(a) status, and what are the
penalties for misrepresentation?

(a) Presumption of Loss Based on the
Total Amount Expended. In every
contract, subcontract, cooperative
agreement, cooperative research and
development agreement, or grant which
is set aside, reserved, or otherwise
classified as intended for award to 8(a)
Participants, there shall be a
presumption of loss to the United States
based on the total amount expended on
the contract, subcontract, cooperative
agreement, cooperative research and
development agreement, or grant
whenever it is established that a
business concern other than an 8(a)
Participant willfully sought and
received the award by
misrepresentation.

(b) Deemed Certifications. The
following actions shall be deemed
affirmative, willful and intentional
certifications of 8(a) status:

(1) Submission of a bid or proposal for
an 8(a) sole source or competitive
contract.

(2) Registration on any Federal
electronic database for the purpose of
being considered for award of a Federal
grant, contract, subcontract, cooperative
agreement, or cooperative research and
development agreement, as a small
disadvantaged business (SDB).

(c) Signature Requirement. Each offer
for an 8(a) contract shall contain a
certification concerning the 8(a) status
of a business concern seeking the
contract. An authorized official must
sign the certification on the same page
containing the 8(a) status claimed by the
concern.

(d) Limitation of Liability. Paragraphs
(a)—(c) of this section may be
determined not to apply in the case of
unintentional errors, technical
malfunctions, and other similar
situations that demonstrate that a
misrepresentation of 8(a) status was not
affirmative, intentional, willful or
actionable under the False Claims Act,
31 U.S.C. 3729, et seq. A prime
contractor acting in good faith should
not be held liable for misrepresentations
made by its subcontractors regarding the
subcontractors’ 8(a) status. Relevant
factors to consider in making this
determination may include the firm’s
internal management procedures
governing representation or certification
as an eligible 8(a) Participant, the clarity
or ambiguity of the representation or
certification requirement, and the efforts
made to correct an incorrect or invalid
representation or certification in a
timely manner. An individual or firm
may not be held liable where
government personnel have erroneously

identified a concern as an eligible 8(a)
Participant without any representation
or certification having been made by the
concern and where such identification
is made without the knowledge of the
individual or firm.

m 9. Add new §124.1015 to read as
follows:

§124.1015 What are the requirements for
representing SDB status, and what are the
penalties for misrepresentation?

(a) Presumption of Loss Based on the
Total Amount Expended. In every
contract, subcontract, cooperative
agreement, cooperative research and
development agreement, or grant which
is set aside, reserved, or otherwise
classified as intended for award to SDB
concerns, there shall be a presumption
of loss to the United States based on the
total amount expended on the contract,
subcontract, cooperative agreement,
cooperative research and development
agreement, or grant whenever it is
established that a business concern
other than a SDB willfully sought and
received the award by
misrepresentation.

(b) Deemed Certifications. The
following actions shall be deemed
affirmative, willful and intentional
certifications of SDB status:

(1) Submission of a bid, proposal,
application or offer for a Federal grant,
contract, subcontract, cooperative
agreement, or cooperative research and
development agreement reserved, set
aside, or otherwise classified as
intended for award to SDBs.

(2) Submission of a bid, proposal,
application or offer for a Federal grant,
contract, subcontract, cooperative
agreement or cooperative research and
development agreement which in any
way encourages a Federal agency to
classify the bid or proposal, if awarded,
as an award to a SDB.

(3) Registration on any Federal
electronic database for the purpose of
being considered for award of a Federal
grant, contract, subcontract, cooperative
agreement, or cooperative research and
development agreement, as a SDB.

(c) Signature Requirement. Each offer,
proposal, bid, or application for a
Federal contract, subcontract, or grant
shall contain a certification concerning
the SDB status of a business concern
seeking the Federal contract,
subcontract or grant. An authorized
official must sign the certification on the
same page containing the SDB status
claimed by the concern.

(d) Limitation of Liability. Paragraphs
(a) through (c) of this section may be
determined not to apply in the case of
unintentional errors, technical
malfunctions, and other similar
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situations that demonstrate that a
misrepresentation of SDB status was not
affirmative, intentional, willful or
actionable under the False Claims Act,
31 U.S.C. 3729, et seq. A prime
contractor acting in good faith should
not be held liable for misrepresentations
made by its subcontractors regarding the
subcontractors’ SDB status. Relevant
factors to consider in making this
determination may include the firm’s
internal management procedures
governing SDB status representation or
certification, the clarity or ambiguity of
the representation or certification
requirement, and the efforts made to
correct an incorrect or invalid
representation or certification in a
timely manner. An individual or firm
may not be held liable where
government personnel have erroneously
identified a concern as a SDB without
any representation or certification
having been made by the concern and
where such identification is made
without the knowledge of the individual
or firm.

(e) Penalties for Misrepresentation.

(1) Suspension or debarment. The
SBA suspension and debarment official
or the agency suspension and
debarment official may suspend or
debar a person or concern for
misrepresenting a firm’s status as a SDB
pursuant to the procedures set forth in
48 CFR subpart 9.4.

(2) Civil Penalties. Persons or
concerns are subject to severe penalties
under the False Claims Act, 31 U.S.C.
3729-3733, and under the Program
Fraud Civil Remedies Act, 331 U.S.C.
3801-3812, and any other applicable
laws.

(3) Criminal Penalties. Persons or
concerns are subject to severe criminal
penalties for knowingly misrepresenting
the SDB status of a concern in
connection with procurement programs
pursuant to section 16(d) of the Small
Business Act, 15 U.S.C. 645(d), as
amended, 18 U.S.C. 1001, 18 U.S.C. 287,
and any other applicable laws. Persons
or concerns are subject to criminal
penalties for knowingly making false
statements or misrepresentations to SBA
for the purpose of influencing any
actions of SBA pursuant to section 16(a)
of the Small Business Act, 15 U.S.C.
645(a), as amended, including failure to
correct “‘continuing representations”
that are no longer true.

m 10. Add new §124.1016 to read as
follows:

§124.1016 What must a concern do in
order to be identified as a SDB in any
Federal procurement database?

(a) In order to be identified as a SDB
in the System for Award Management

(SAM) database (or any successor
thereto), a concern must certify its SDB
status in connection with specific
eligibility requirements at least
annually.

(b) If a firm identified as a SDB in
SAM fails to certify its status within one
year of a status certification, the firm
will not be listed as a SDB in SAM,
unless and until the firm recertifies its
SDB status.

PART 125—GOVERNMENT
CONTRACTING PROGRAMS

m 11. The authority citation for part 125
is revised to read as follows:

AuthOI‘ity: 15 U.S.C. 632, 634(b)(6), 637,
644 and 657f.

m 12. Revise § 125.29 to read as follows:

§125.29 What are the requirements for
representing SDVO SBC status, and what
are the penalties for misrepresentation?

(a) Presumption of Loss Based on the
Total Amount Expended. In every
contract, subcontract, cooperative
agreement, cooperative research and
development agreement, or grant which
is set aside, reserved, or otherwise
classified as intended for award to
SDVO SBCs, there shall be a
presumption of loss to the United States
based on the total amount expended on
the contract, subcontract, cooperative
agreement, cooperative research and
development agreement, or grant
whenever it is established that a
business concern other than a SDVO
SBC willfully sought and received the
award by misrepresentation.

(b) Deemed Certifications. The
following actions shall be deemed
affirmative, willful and intentional
certifications of SDVO SBC status:

(1) Submission of a bid, proposal,
application or offer for a Federal grant,
contract, subcontract, cooperative
agreement, or cooperative research and
development agreement reserved, set
aside, or otherwise classified as
intended for award to SDVO SBCs.

(2) Submission of a bid, proposal,
application or offer for a Federal grant,
contract, subcontract, cooperative
agreement or cooperative research and
development agreement which in any
way encourages a Federal agency to
classify the bid or proposal, if awarded,
as an award to a SDVO SBC.

(3) Registration on any Federal
electronic database for the purpose of
being considered for award of a Federal
grant, contract, subcontract, cooperative
agreement, or cooperative research and
development agreement, as a SDVO
SBC.

(c) Signature Requirement. Each offer,
proposal, bid, or application for a

Federal contract, subcontract, or grant
shall contain a certification concerning
the SDVO SBC status of a business
concern seeking the Federal contract,
subcontract or grant. An authorized
official must sign the certification on the
same page containing the SDVO SBC
status claimed by the concern.

(d) Limitation of Liability. Paragraphs
(a) through (c) of this section may be
determined not to apply in the case of
unintentional errors, technical
malfunctions, and other similar
situations that demonstrate that a
misrepresentation of SDVO SBC status
was not affirmative, intentional, willful
or actionable under the False Claims
Act, 31 U.S.C. §§3729, et seq. A prime
contractor acting in good faith should
not be held liable for misrepresentations
made by its subcontractors regarding the
subcontractors’ SDVO SBC status.
Relevant factors to consider in making
this determination may include the
firm’s internal management procedures
governing SDVO SBC status
representations or certifications, the
clarity or ambiguity of the
representation or certification
requirement, and the efforts made to
correct an incorrect or invalid
representation or certification in a
timely manner. An individual or firm
may not be held liable where
government personnel have erroneously
identified a concern as a SDVO SBC
without any representation or
certification having been made by the
concern and where such identification
is made without the knowledge of the
individual or firm.

(e) Penalties for Misrepresentation.

(1) Suspension or debarment. The
SBA suspension and debarment official
or the agency suspension and
debarment official may suspend or
debar a person or concern for
misrepresenting a firm’s status as a
SDVO SBC pursuant to the procedures
set forth in 48 CFR subpart 9.4.

(2) Civil Penalties. Persons or
concerns are subject to severe penalties
under the False Claims Act, 31 U.S.C.
3729-3733, and under the Program
Fraud Civil Remedies Act, 331 U.S.C.
3801-3812, and any other applicable
laws.

(3) Criminal Penalties. Persons or
concerns are subject to severe criminal
penalties for knowingly misrepresenting
the SDVO SBC status of a concern in
connection with procurement programs
pursuant to section 16(d) of the Small
Business Act, 15 U.S.C. 645(d), as
amended, 18 U.S.C. 1001, 18 U.S.C. 287,
and any other applicable laws. Persons
or concerns are subject to criminal
penalties for knowingly making false
statements or misrepresentations to SBA
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for the purpose of influencing any
actions of SBA pursuant to section 16(a)
of the Small Business Act, 15 U.S.C.
645(a), as amended, including failure to
correct “‘continuing representations”
that are no longer true.

m 13. Add new § 125.30 to read as
follows:

§125.30 What must a concern do in order
to be identified as a SDVO SBC in any
Federal procurement databases?

(a) In order to be identified as a SDVO
SBC in the System for Award
Management (SAM) database (or any
successor thereto), a concern must
certify its SDVO SBC status in
connection with specific eligibility
requirements at least annually.

(b) If a firm identified as a SDVO SBC
in SAM fails to certify its status within
one year of a status certification, the
firm will not be listed as a SDVO SBC
in SAM, unless and until the firm
recertifies its SDVO SBC status.

PART 126—HUBZONE PROGRAM

m 14. The authority citation for part 126
continues to read as follows:

Authority: 15 U.S.C. 632(a), 632(j), 632(p)
and 657a.

W 15. Revise § 126.900 to read as
follows:

§126.900 What are the requirements for
representing HUBZone status, and what are
the penalties for misrepresentation?

(a) Presumption of Loss Based on the
Total Amount Expended. In every
contract, subcontract, cooperative
agreement, cooperative research and
development agreement, or grant which
is set aside, reserved, or otherwise
classified as intended for award to
HUBZone SBCs, there shall be a
presumption of loss to the United States
based on the total amount expended on
the contract, subcontract, cooperative
agreement, cooperative research and
development agreement, or grant
whenever it is established that a
business concern other than a HUBZone
SBC willfully sought and received the
award by misrepresentation.

(b) Deemed Certifications. The
following actions shall be deemed
affirmative, willful and intentional
certifications of HUBZone SBC status:

(1) Submission of a bid, proposal,
application or offer for a Federal grant,
contract, subcontract, cooperative
agreement, or cooperative research and
development agreement reserved, set
aside, or otherwise classified as
intended for award to HUBZone SBCs.

(2) Submission of a bid, proposal,
application or offer for a Federal grant,

contract, subcontract, cooperative
agreement or cooperative research and
development agreement which in any
way encourages a Federal agency to
classify the bid or proposal, if awarded,
as an award to a HUBZone SBC.

(3) Registration on any Federal
electronic database for the purpose of
being considered for award of a Federal
grant, contract, subcontract, cooperative
agreement, or cooperative research and
development agreement, as a HUBZone
SBC.

(c) Signature Requirement. Each offer,
proposal, bid, or application for a
Federal contract, subcontract, or grant
shall contain a certification concerning
the HUBZone SBC status of a business
concern seeking the Federal contract,
subcontract or grant. An authorized
official must sign the certification on the
same page containing the HUBZone
status claimed by the concern.

(d) Limitation of Liability. Paragraphs
(a)—(c) of this section may be
determined not to apply in the case of
unintentional errors, technical
malfunctions, and other similar
situations that demonstrate that a
misrepresentation of HUBZone status
was not affirmative, intentional, willful
or actionable under the False Claims
Act, 31 U.S.C. §§ 3729, et seq. A prime
contractor acting in good faith should
not be held liable for misrepresentations
made by its subcontractors regarding the
subcontractors’ HUBZone status.
Relevant factors to consider in making
this determination may include the
firm’s internal management procedures
governing HUBZone status
representations or certifications, the
clarity or ambiguity of the
representation or certification
requirement, and the efforts made to
correct an incorrect or invalid
representation or certification in a
timely manner. An individual or firm
may not be held liable where
government personnel have erroneously
identified a concern as a HUBZone SBC
without any representation or
certification having been made by the
concern and where such identification
is made without the knowledge of the
individual or firm.

(e) Penalties for Misrepresentation.

(1) Suspension or debarment. The
SBA suspension and debarment official
or the agency suspension and
debarment official may suspend or
debar a person or concern for
misrepresenting a firm’s status as a
HUBZone SBC pursuant to the
procedures set forth in 48 CFR subpart
9.4.

(2) Civil Penalties. Persons or
concerns are subject to severe penalties
under the False Claims Act, 31 U.S.C.

3729-3733, and under the Program
Fraud Civil Remedies Act, 331 U.S.C.
3801-3812, and any other applicable
laws.

(3) Criminal Penalties. Persons or
concerns are subject to severe criminal
penalties for knowingly misrepresenting
the HUBZone status of a concern in
connection with procurement programs
pursuant to section 16(d) of the Small
Business Act, 15 U.S.C. 645(d), as
amended, 18 U.S.C. 1001, 18 U.S.C. 287,
and any other applicable laws. Persons
or concerns are subject to criminal
penalties for knowingly making false
statements or misrepresentations to SBA
for the purpose of influencing any
actions of SBA pursuant to section 16(a)
of the Small Business Act, 15 U.S.C.
645(a), as amended, including failure to
correct “‘continuing representations”
that are no longer true.

PART 127—WOMEN-OWNED SMALL
BUSINESS FEDERAL CONTRACT
PROGRAM

m 16. The authority citation for part 127
is revised to read as follows:

Authority: 15 U.S.C. 632, 634(b)(6),
637(m), and 644.

m 17.Revise § 127.700 to read as
follows:

§127.700 What are the requirements for
representing EDWOSB or WOSB status,
and what are the penalties for
misrepresentation?

(a) Presumption of Loss Based on the
Total Amount Expended. In every
contract, subcontract, cooperative
agreement, cooperative research and
development agreement, or grant which
is set aside, reserved, or otherwise
classified as intended for award to
EDWOSBs or WOSBEs, there shall be a
presumption of loss to the United States
based on the total amount expended on
the contract, subcontract, cooperative
agreement, cooperative research and
development agreement, or grant
whenever it is established that a
business concern other than a EDWOSB
or WOSB willfully sought and received
the award by misrepresentation.

(b) Deemed Certifications. The
following actions shall be deemed
affirmative, willful and intentional
certifications of EDWOSB or WOSB
status:

(1) Submission of a bid, proposal,
application or offer for a Federal grant,
contract, subcontract, cooperative
agreement, or cooperative research and
development agreement reserved, set
aside, or otherwise classified as
intended for award to EDWOSBs or
WOSBs.
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(2) Submission of a bid, proposal,
application or offer for a Federal grant,
contract, subcontract, cooperative
agreement or cooperative research and
development agreement which in any
way encourages a Federal agency to
classify the bid or proposal, if awarded,
as an award to a EDWOSB or WOSB.

(3) Registration on any Federal
electronic database for the purpose of
being considered for award of a Federal
grant, contract, subcontract, cooperative
agreement, or cooperative research and
development agreement, as an EDWOSB
or WOSB.

(c) Signature Requirement. Each offer,
proposal, bid, or application for a
Federal contract, subcontract, or grant
shall contain a certification concerning
the EDWOSB or WOSB status of a
business concern seeking the Federal
contract, subcontract or grant. An
authorized official must sign the
certification on the same page
containing the EDWOSB or WOSB
status claimed by the concern.

(d) Limitation of Liability. Paragraphs
(a)—(c) of this section may be
determined not to apply in the case of
unintentional errors, technical
malfunctions, and other similar
situations that demonstrate that a
misrepresentation of EDWOSB or WOSB
status was not affirmative, intentional,
willful or actionable under the False
Claims Act, 31 U.S.C. §§3729, et seq. A
prime contractor acting in good faith
should not be held liable for
misrepresentations made by its
subcontractors regarding the
subcontractors’ EDWOSB or WOSB
status. Relevant factors to consider in
making this determination may include
the firm’s internal management
procedures governing EDWOSB or
WOSB status representations or
certifications, the clarity or ambiguity of
the representation or certification
requirement, and the efforts made to
correct an incorrect or invalid
representation or certification in a
timely manner. An individual or firm
may not be held liable where
government personnel have erroneously
identified a concern as an EDWOSB or
WOSB without any representation or
certification having been made by the
concern and where such identification
is made without the knowledge of the
individual or firm.

(e) Penalties for Misrepresentation.

(1) Suspension or debarment. The
SBA suspension and debarment official
or the agency suspension and
debarment official may suspend or
debar a person or concern for
misrepresenting a firm’s status as an
EDWOSB or WOSB pursuant to the

procedures set forth in 48 CFR subpart
9.4.

(2) Civil Penalties. Persons or
concerns are subject to severe penalties
under the False Claims Act, 31 U.S.C.
3729-3733, and under the Program
Fraud Civil Remedies Act, 331 U.S.C.
3801-3812, and any other applicable
laws.

(3) Criminal Penalties. Persons or
concerns are subject to severe criminal
penalties for knowingly misrepresenting
the EDWOSB or WOSB status of a
concern in connection with
procurement programs pursuant to
section 16(d) of the Small Business Act,
15 U.S.C. 645(d), as amended, 18 U.S.C.
1001, 18 U.S.C. 287, and any other
applicable laws. Persons or concerns are
subject to criminal penalties for
knowingly making false statements or
misrepresentations to SBA for the
purpose of influencing any actions of
SBA pursuant to section 16(a) of the
Small Business Act, 15 U.S.C. 645(a), as
amended, including failure to correct
“continuing representations” that are no
longer true.

m 18. Add new § 127.701 to read as
follows:

§127.701 What must a concern do in order
to be identified as an EDWOSB or WOSB in
any Federal procurement databases?

(a) In order to be identified as an
EDWOSB or WOSB in the System for
Award Management (SAM) database (or
any successor thereto), a concern must
certify its EDWOSB or WOSB status in
connection with specific eligibility
requirements at least annually.

(b) If a firm identified as an EDWOSB
or WOSB in SAM fails to certify its
status within one year of a status
certification, the firm will not be listed
as an EDWOSB or WOSB in SAM,
unless and until the firm recertifies its
EDWOQOSB or WOSB status.

Karen G. Mills,
Administrator.

[FR Doc. 2013-15418 Filed 6-27-13; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1214; Directorate
Identifier 2011-SW-071-AD; Amendment
39-17482; AD 2013-12-04]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for
Eurocopter France Model EC 155B,
EC155B1, SA-366G1, SA-365N, SA—
365N1, AS-365N2, and AS 365 N3
helicopters, which requires modifying
the fuel tank draining system. This AD
is prompted by a closed fuel tank drain
that, in the event of a fuel leak, could
result in fuel accumulating in an area
containing electrical equipment. The
actions are intended to prevent
accumulation of fuel in an area with
electrical equipment or another ignition
source, which may lead to a fire.
DATES: This AD is effective August 2,
2013.

The Director of the Federal Register
approved the incorporation by reference
of certain documents listed in this AD
as of August 2, 2013.

ADDRESSES: For service information
identified in this AD, contact American
Eurocopter Corporation, 2701 N. Forum
Drive, Grand Prairie, TX 75052;
telephone (972) 641-0000 or (800) 232—
0323; fax (972) 641-3775; or at [atip:/}
www.eurocopter.com/techpub] You may
review the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

Examining the AD Docket

You may examine the AD docket on
the Internet at http:/]
www.regulations.goy or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, any
incorporated-by-reference service
information, the economic evaluation,
any comments received, and other
information. The street address for the
Docket Operations Office (phone: 800—
647-5527) is U.S. Department of
Transportation, Docket Operations
Office, M—30, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.
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FOR FURTHER INFORMATION CONTACT:
Chinh Vuong, Aviation Safety Engineer,
Safety Management Group, Rotorcraft
Directorate, FAA, 2601 Meacham Blvd.,
Fort Worth, Texas 76137; telephone
(817) 222-5110; email
chinh.vuong@faa.gov)

SUPPLEMENTARY INFORMATION:

Discussion

On November 26, 2012, at 77 FR
70382, the Federal Register published
our notice of proposed rulemaking
(NPRM), which proposed to amend 14
CFR part 39 to include an AD that
would apply to Eurocopter France
Model EC 155B, EC155B1, SA-366G1,
SA-365N, SA-365N1, AS-365N2, and
AS 365 N3 helicopters. The NPRM
proposed to require modifying the fuel
tank draining system. The proposed
requirements were intended to prevent
accumulation of fuel in an area with
electrical equipment or other ignition
source, which may lead to a fire.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, issued EASA AD No. 2011-0190,
dated September 30, 2011 (AD No.
2011-0190), to correct an unsafe
condition for the Eurocopter France EC
155, SA 366, SA 365, and AS 365 model
helicopters, except those with certain
modifications. EASA reports that the
fuel tank drains were closed with plugs
during production to maintain
buoyancy during emergency landings in
water. EASA states that this closing of
the fuel tank drains with plugs
“disregards compliance with an
airworthiness certification requirement”’
and, in the event of a fuel leak in flight,
creates “‘the risk of fuel accumulation
and/or migration” to an adjacent area
that may contain electrical equipment
“susceptible of constituting a source of
ignition.” EASA states that this
condition, if not corrected, could result
in ignition of fuel vapors, “resulting in
a fire and consequent damage to the
helicopter, or injury to its occupants.”
As a result, EASA required modification
of the fuel tank compartments’ draining
system.

Comments

After our NPRM (77 FR 70382,
November 26, 2012) was published, we
received comments from one
commenter.

Request

The commenter called this ““a health
and safety issue” and stated that the
repairs should be done immediately, as
the costs of the repair are relatively
minor.

We partially agree. We are not
requiring that the repairs be
accomplished immediately. We
evaluated the safety data and
determined that allowing helicopter
owners and operators time to plan and
obtain parts to make the repairs would
not adversely affect safety.

FAA’s Determination

These helicopters have been approved
by the aviation authority of France and
are approved for operation in the United
States. Pursuant to our bilateral
agreement with France, EASA, its
technical representative, has notified us
of the unsafe condition described in its
AD. We are issuing this AD because we
evaluated all information provided by
EASA, reviewed the relevant
information, considered the comments
received, and determined the unsafe
condition exists and is likely to exist or
develop on other helicopters of these
same type designs and that air safety
and the public interest require adopting
the AD requirements as proposed.

Differences Between This AD and the
EASA AD

We require within six months
modifying the fuel tank drain system for
helicopters with an emergency
buoyancy system. EASA requires
compliance within 24 months.

Related Service Information

Eurocopter issued Alert Service
Bulletin (ASB) No. EC155-53A031 for
its B and B1 model helicopters, ASB No.
AS366-53.11 for its G1 model
helicopters, and ASB No. AS365—
53.00.50 for its N, N1, N2 and N3 model
helicopters. The ASBs were all dated
May 3, 2011, and were all followed with
Revision 1 dated September 21, 2011.

For helicopters not equipped with
emergency buoyancy fixed parts, the
ASBs describe procedures to modify the
fuel tank draining system by removing
drain plugs in the fuel tanks, to make
draining possible. For helicopters
equipped with emergency buoyancy
fixed parts, the ASBs contain additional
procedures to seal one drain plug per
fuel tank compartment and to install
new drain points and self-sealing drain
valves in specified fuel tanks. EASA AD
No. 2011-0190 classifies these ASBs as
mandatory to ensure the airworthiness
of these helicopters.

Costs of Compliance

We estimate that this AD affects 46
helicopters of U.S. Registry and that
labor costs average $85 per work-hour.
Based on these estimates, we expect the
following costs:

Sealing drain plugs, and installing
new drain points and self-sealing drain
valves at other locations on helicopters
equipped with emergency buoyancy
fixed parts require 16 work-hours. Parts
cost $11,154 for a total cost of $12,514
per helicopter. For helicopters equipped
with emergency buoyancy fixed parts
and a sixth fuel tank, this work instead
requires 17 work-hours for a total cost
of $12,599 per helicopter.

Removing drain plugs on helicopters
not equipped with emergency buoyancy
fixed parts requires one work-hour and
no parts for a total cost of $85 per
helicopter. For helicopters not equipped
with emergency buoyancy fixed parts
but equipped with a sixth fuel tank, this
work instead requires two work-hours
for a total cost of $170 per helicopter.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
helicopters identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction; and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
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under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2013-12-04 Eurocopter France Helicopters:
Amendment 39-17482; Docket No.
FAA—-2012-1214; Directorate Identifier
2011-SW-071-AD.

(a) Applicability

This AD applies to Eurocopter France

Model EC 155B, EC155B1, and SA-366G1

helicopters, except those with modification

365A084485.00, or modifications 0753C98
and 0745C96; and Model SA-365N, SA—
365N1, AS-365N2, and AS 365 N3
helicopters, except those with modifications
0753C98, 0745C96, and (if a sixth fuel tank
is installed) 365A081003.00, or modification
365A081003.00 and (if a sixth fuel tank is
installed) 365A084485.00.

(b) Unsafe Condition

This AD defines the unsafe condition as a
closed fuel tank drain that, in the event of a
fuel leak, could result in fuel accumulating
in an area containing electrical equipment or
other ignition source. This condition could
result in a fire in the helicopter.

(c) Effective Date
This AD becomes effective August 2, 2013.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

(1) Within 110 hours time-in-service (TIS):
(i) For helicopters without an emergency
buoyancy system, remove the fuel tank drain

plugs listed in the Accomplishment
Instructions, paragraph 3.B.2.b., of
Eurocopter Alert Service Bulletin (ASB) No.
EC155-53A031, Revision 1, dated September
21, 2011 (ASB 155); ASB No. AS365—
53.00.50, Revision 1, dated September 21,
2011 (ASB 365), or ASB No. AS366—53.11,

Revision 1, dated September 21, 2011 (ASB
366), as appropriate for your model
helicopter.

(ii) For the Model SA-365N, SA-365N1,
AS-365N2, and AS 365 N3 helicopters, if
there is an optional sixth fuel tank installed,
install a self-sealing drain valve in
accordance with paragraph 3.B.2.c. of ASB
365.

(2) Within six months:

(i) For helicopters with an emergency
buoyancy system, modify the fuel tank drain
system in accordance with the
Accomplishment Instructions, paragraphs
3.B.2.a.1. through 3.B.2.a.3, of the ASB
appropriate for your model helicopter.

(ii) For the Model SA-365N, SA—-365N1,
AS-365N2, AS 365 N3 helicopters, if there is
an optional sixth fuel tank installed, install
a self-sealing drain valve in accordance with
paragraph 3.B.2.c. of ASB 365.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Group, FAA, may approve AMOGs for this
AD. Send your proposal to: Chinh Vuong,
Aviation Safety Engineer, Safety Management
Group, Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, Texas 76137;
telephone (817) 222-5110; email
chinh.vuong@faa.gov)

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office, before
operating any aircraft complying with this
AD through an AMOC.

(g) Additional Information

The subject of this AD is addressed in
European Aviation Safety Agency (EASA) AD
No. 2011-0190, dated September 30, 2011.
You may view the EASA AD at
www.regulations.goy by searching for and
locating it in Docket No. FAA-2012-1214.

(h) Subject

Joint Aircraft Service Component (JASC)
Code: 2810, fuel storage.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Eurocopter Alert Service Bulletin No.
EC155-53A031, Revision 1, dated September
21, 2011.

(ii) Eurocopter Alert Service Bulletin No.
AS365-53.00.50, Revision 1, dated
September 21, 2011.

(iii) Eurocopter Alert Service Bulletin No.
AS366-53.11, Revision 1, dated September
21, 2011.

(3) For Eurocopter service information
identified in this AD, contact American
Eurocopter Corporation, 2701 N. Forum
Drive, Grand Prairie, TX 75052; telephone
(972) 641-0000 or (800) 232—-0323; fax (972)

641-3775; or at |http://www.eurocopter.com/

(4) You may view this service information
at FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas 76137. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: Rittp:/1
www.archives.gov/federal-register/cfr/ibr-|

ocations.html|

Issued in Fort Worth, Texas, on June 13,
2013.

Kim Smith,

Directorate Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2013-14826 Filed 6—27—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1155; Directorate
Identifier 2012-NM-115-AD; Amendment
39-17445; AD 2013-09-04]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final Rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model DHC-8—-400
series airplanes. This AD was prompted
by reports of chafing found on the main
landing gear (MLG) yoke. The chafing
was attributed to contact between the
nacelle fire detection wires and the
MLG yoke. This AD requires inspections
of the nacelle fire detection wires and
the MLG yoke for damage; replacing
nacelle fire detection wires, if necessary;
repairing the MLG yoke, if necessary;
and installing brackets and associated
hardware to secure the fire detection
wires. We are issuing this AD to prevent
chafing between the nacelle fire
detection wires and the MLG yoke.
Chafing could lead to cracking and
subsequent failure of the MLG yoke,
which could adversely affect the safe
landing of the airplane. In addition,
chafing of the nacelle fire detection
wires could cause them to fail and
prevent the detection of a fire in the
nacelle assembly.
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DATES: This AD becomes effective
August 2, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of August 2, 2013.

ADDRESSES: You may examine the AD
docket on the Internet at attp:/}
www.regulations.goy or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Assata Dessaline, Aerospace Engineer,
Avionics and Services Branch, ANE—
171, FAA, New York Aircraft
Certification Office (ACO), 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone (516) 228-7301; fax
(516) 794-5531.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on November 5, 2012 (77 FR
66413). That NPRM proposed to correct
an unsafe condition for the specified
products. The Mandatory Continuing
Airworthiness Information (MCAI)
states:

There have been two (2) in-service reports of
chafing found on the main landing gear
(MLG) yoke. The chafing was attributed to
contact between the nacelle fire detection
wire and the MLG yoke. This chafing may
lead to cracking and subsequent failure of the
MLG yoke.

Failure of the MLG yoke could adversely
affect the safe landing of the aeroplane. In
addition, failure of the fire detection wire
could prevent the detection of a fire in the
nacelle assembly.

This [Canadian] Airworthiness Directive
(AD) mandates the [detailed] inspection of
the nacelle fire detection wires and [detailed
inspection of the] MLG yoke for damage
[chafing, nicks, cracking] and the installation
of new brackets to secure the fire detection
wire to prevent chafing against the MLG yoke
[and corrective actions if necessary].

Corrective actions include replacing
damaged wires with new wires and
repairing the MLG yoke. You may
obtain further information by examining
the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Request To Allow Reference to
Canadian AD

Horizon Air requested that the last
sentence in paragraph (g)(2)(ii) of the
NPRM (77 FR 66413, November 5, 2012)
be deleted. That sentence states, “The
approved repair must specifically
reference this AD.” Horizon Air stated
that Bombardier references Transport
Canada Civil Aviation ADs on repair
drawings and the requirement to
reference an FAA AD has not been
included in previous ADs issued by the
FAA. Horizon noted that a reference to
the Canadian AD should be sufficient
and the final rule should be changed to
allow a reference to the Canadian AD.

For the reasons presented by the
commenter we agree to delete the last
sentence of paragraph (g)(2)(ii) in this
AD. That sentence was inadvertently
included in the NPRM (77 FR 66413,
November 5, 2012).

Request To Change Certain Reference to
Brackets

Horizon Air requested that paragraph
(g)(3) of the NPRM (77 FR 66413,
November 5, 2012) be revised to delete
the word “new” from the sentence,
“Install new brackets and associated
hardware . . ..” Horizon acknowledged
that this sentence was included in
Canadian AD CF-2012-15, dated April
30, 2012, which is referenced in the
NPRM, but based on the FAA’s policy
of strict interpretation of the word
“new” as a zero-time part, this sentence
places an additional requirement on
U.S. operators to ensure that only zero-
time brackets are installed.

We agree to revise paragraph (g)(3) in
this final rule to delete the word “new.”
This will remove the requirement that
operators only install “new’” brackets.
We also deleted the word “new” in the
SUMMARY section of this final rule.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously
and minor editorial changes. We have
determined that these changes:

e Are consistent with the intent that
was proposed in the NPRM (77 FR
66413, November 5, 2012) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (77 FR 66413,
November 5, 2012).

Costs of Compliance

We estimate that this AD will affect
80 products of U.S. registry. We also
estimate that it will take about 3 work-

hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $332 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of this AD
to the U.S. operators to be $46,960, or
$587 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ‘““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
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Examining the AD Docket

You may examine the AD docket on
the Internet at fttp:/]
www.regulations.gov] or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM (77 FR 66413,
November 5, 2012), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2013-09-04 Bombardier, Inc.:

Amendment 39-17445. Docket No. FAA—
2012-1155; Directorate Identifier 2012-NM—
115—-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective August 2, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Bombardier, Inc. Model
DHC-8-400, —401, and —402 airplanes;

certificated in any category; serial numbers
4001 through 4382 inclusive.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 26, Fire protection.

(e) Reason

This AD was prompted by reports of
chafing found on the main landing gear
(MLG) yoke. We are issuing this AD to
prevent chafing between the nacelle fire
detection wires and the MLG yoke. Chafing
could lead to cracking and subsequent failure
of the MLG yoke, which could adversely
affect the safe landing of the airplane. In
addition, chafing of the nacelle fire detection
wires could cause them to fail and prevent
the detection of a fire in the nacelle
assembly.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Inspections and Installation

Within 6,000 flight hours or 36 months
after the effective date of this AD, whichever
occurs first, accomplish the actions specified
in paragraphs (g)(1), (g)(2), and (g)(3) of this
AD, in accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
84-26—-11, Revision A, dated January 25,
2012.

(1) Do a detailed inspection of the left and
right nacelle fire detection wires for damage
(i.e., chafing). If damage is found on any
nacelle fire detection wire: Before further
flight, remove and replace the damaged wire
with a new wire, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 84-26—-11, Revision A, dated
January 25, 2012.

(2) Do a detailed inspection of the MLG
yoke for damage (e.g., chafing, nicks,
cracking).

(i) If any damage is found within the
limitations specified in Figure 8 of
Bombardier Service Bulletin 84-26-11,
Revision A, dated January 25, 2012: Before
further flight, repair the MLG yoke, in
accordance with Figure 9, steps 1 through 10,
of Bombardier Service Bulletin 84—26-11,
Revision A, dated January 25, 2012.

(ii) If any damage exceeds the limitations
specified in Figure 8 of Bombardier Service
Bulletin 84-26-11, Revision A, dated January
25, 2012: Before further flight, repair the
MLG yoke using a method approved by either
the Manager, New York Aircraft Certification
Office (ACO), ANE-170, FAA; or Transport
Canada Civil Aviation (or its delegated
agent).

(3) Install brackets and associated
hardware, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 84—26—11, Revision A, dated
January 25, 2012.

(h) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraphs (g)(1), (g)(2), and
(g)(3) of this AD, if those actions were
performed before the effective date of this AD
using Bombardier Service Bulletin 84-26-11,
dated December 19, 2011, which is not
incorporated by reference in this AD.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York ACO,
ANE-170, FAA, has the authority to approve
AMOGC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the ACO, send it to ATTN: Program
Manager, Continuing Operational Safety,
FAA, New York ACO, 1600 Stewart Avenue,
Suite 410, Westbury, New York 11590;
telephone 516-228-7300; fax 516—794-5531.

Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(j) Related Information

(1) Refer to MCAI Canadian Airworthiness
Directive CF—2012-15, dated April 30, 2012
(http://wwwapps3.tc.gc.ca/Saf-Sec-Sur/2/
cawis-swimn/attachment.asp?aiid=CF-2012/{
1 5&revid=0&cnir=CF&file=CFCF-2012]

15 .édZ&tE§e=PDE ] for related information.

(2) Service information identified in this
AD that is not incorporated by reference in
this AD may be obtained at the addresses
specified in paragraphs (k)(3) and (k)(4) of
this AD.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Bombardier Service Bulletin 84-26-11,
Revision A, dated January 25, 2012.

(ii) Reserved.

(3) For service information identified in
this AD, contact Bombardier, Inc., Q Series
Technical Help Desk, 123 Garratt Boulevard,
Toronto, Ontario M3K 1Y5, Canada;
telephone 416—-375-4000; fax 416—-375—4539;
email {hd.gseries@aero.bombardier.com)
Internet [attp://www.bombardier.com)

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: |I_1ttp:/]
www.archives.gov/federal-register/cfr/ibr-|
locations.html

Issued in Renton, Washington, on April 23,
2013.

Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013—-14430 Filed 6—27-13; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0521; Directorate
Identifier 2013-SW-010-AD; Amendment
39-17486; AD 2013-06-51]

RIN 2120-AA64

Airworthiness Directives; Various
Helicopter Models

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are publishing a new
airworthiness directive (AD) for various
model helicopters with certain part-
numbered and serial-numbered
Goodrich externally-mounted hoists
installed. This AD requires performing a
cable conditioning lift and a load
inspection test, deactivating or replacing
any hoist that fails the load inspection
test, and recording the results of the
load inspection test. This AD is
prompted by a report of a failure of the
overload clutch resulting in an in-flight
failure of a hoist containing a dummy
load during a maintenance flight. These
actions are intended to detect
conditions that may result in failure of
the hoist and injury to persons being
lifted.

DATES: This AD becomes effective July
15, 2013 to all persons except those
persons to whom it was made
immediately effective by Emergency AD
(EAD) No. 2013-06-51, issued on March
25, 2013, which contained the
requirements of this AD.

The Director of the Federal Register
approved the incorporation by reference
of a certain document listed in this AD
as of July 15, 2013.

We must receive comments on this
AD by August 27, 2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
lhttp://www.regulations.gov) Follow the
online instructions for sending your
comments electronically.

e Fax:202-493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at [attp:/]
www.regulations.goy or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the economic
evaluation, any comments received, and
other information. The street address for
the Docket Operations Office (telephone
800-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

For service information identified in
this AD, contact: Goodrich Corporation,
Sensors & Integrated Systems (SIS-CA),
Brea, CA 92821; telephone (714) 984—
1461; |http://www.goodrich.com/
Goodrich] You may review the
referenced service information at the
FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas
76137.

FOR FURTHER INFORMATION CONTACT: Matt
Wilbanks, Aviation Safety Engineer,
Regulations and Policy Group,
Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, Texas
76137; telephone (817) 222—-5110; email
Imatt.wilbanks@faa.gov]

SUPPLEMENTARY INFORMATION:

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments prior to it becoming effective.
However, we invite you to participate in
this rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
federalism impacts that resulted from
adopting this AD. The most helpful
comments reference a specific portion of
the AD, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit them only one time. We will file
in the docket all comments that we
receive, as well as a report summarizing
each substantive public contact with
FAA personnel concerning this
rulemaking during the comment period.
We will consider all the comments we
receive and may conduct additional
rulemaking based on those comments.

Discussion

We are issuing this AD to publish
EAD No. 2013-06-51, issued on March

25, 2013, which was for helicopter
models with certain part-numbered and
serial-numbered Goodrich externally-
mounted hoists. EAD No. 2013-06-51
was prompted by an incident that
occurred during a maintenance check of
a rescue hoist that lost the ability to
hold the load at maximum rated
capacity, causing the test load to strike
the ground. A Eurocopter Deutschland
GmbH (ECD) Model MBB-BK 117 C-2
helicopter picked up a dummy load of
552 Ibs. to conduct a “maximum load
cycle” on the rescue hoist. Initially, the
cable reeled out and stopped as
commanded by the winch operator;
however, the cable continued to reel-out
without further command by the winch
operator, causing the dummy load to
strike the ground. Examination of the
affected hoist determined that the
overload clutch had failed. EAD No.
2013-06-51 requires performing a cable
conditioning lift, performing a load
inspection test, and recording the
results on the hoist component history
card or equivalent record. The actions of
EAD No. 2013-06-51 were intended to
detect conditions that may result in
failure of the hoist and injury to persons
being lifted.

EAD No. 2013—-06-51 was prompted
by AD No. 2013-0065-E, issued March
14, 2013 (2013-0065-E), and
superseded with AD No. 2013-0077-E,
issued March 22, 2013, by the European
Aviation Safety Agency (EASA), which
is the Technical Agent for the Member
States of the European Union. EASA
issued AD 2013-0065-E to correct an
unsafe condition for helicopters with
certain part-numbered and serial-
numbered Goodrich hoists installed.
EASA advised of the report that an ECD
Model MBB-BK 117 C-2 helicopter
experienced an incident of its rescue
hoist containing a dummy load of 552
lbs. that reeled-out without command of
the operator and impacted the ground
during a maintenance check flight.
Examination of the affected hoist
determined that the overload clutch had
failed. The overload clutch design is
common to many Goodrich externally-
mounted rescue hoists installed on the
applicable model helicopters. EASA
further stated its AD action is
considered an interim action and further
AD action may follow.

Since we issued EAD No. 2013—-06—
51, EASA revised its AD with EASA AD
No. 2013-0077R1, dated March 27, 2013
(2013-0077R1). In issuing AD No. 2013—
0077R1, EASA changed the initial
compliance time, reduced the
applicability of certain model
helicopters for which no EASA
approvals of the hoist installation are
known, and partially adopted FAA EAD


http://www.goodrich.com/Goodrich
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http://www.regulations.gov
http://www.regulations.gov
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No. 2013-06-51 for those helicopter
models for which the FAA is the State
of Design Authority. EASA continues to
consider AD No. 2013-0077R1 an
interim action and further AD action
may follow. You may view EASA AD
2013-0077R1 at jhttp:/
www.regulations.goy by searching for
and locating it in Docket No. FAA-
2013-0521.

In publishing this AD, we are
retaining the applicability and required
actions of EAD No. 2013-06-51. As we
have determined that the MD
Helicopters, Inc., Model MD900
helicopter is another model helicopter
on which an affected hoist may be
installed, we are adding that model
helicopter to the applicability. This
addition does not increase the economic
burden on any operator nor does it
increase the scope of the AD.

FAA’s Determination

These helicopters have been approved
by the aviation authorities of Canada,
Italy, France, and Germany and are
approved for operation in the United
States. Pursuant to our bilateral
agreement with the European countries,
EASA, their technical representative,
has notified us of the unsafe condition
described in the EASA AD. We are
issuing this AD because we evaluated
all known relevant information and
determined the unsafe condition exists
and is likely to exist or develop on other
helicopters of these same type designs.

Related Service Information

Goodrich issued Alert Service
Bulletin No. 44301-10-15, dated March
8, 2013 (ASB), for certain externally-
mounted rescue hoists manufactured by
Goodrich Sensors & Integrated Systems.
The ASB specifies inspecting and
performing an operational check of the
hoist. The ASB also specifies recording
the performance in the hoist log and
reporting the results of the test to UTC
Aerospace Systems.

AD Requirements

This AD requires compliance with
specified portions of the ASB to do the
following before the next flight
involving a hoist operation:

e Performing a cable conditioning lift;

e Performing a load inspection test;

¢ Deactivating or replacing any hoist
that fails the load inspection test; and

¢ Recording the results of the load
inspection test on the hoist component
history card or equivalent record.

Differences Between This AD and the
EASA AD

The EASA AD applies to specific
model helicopters. This AD applies to

all helicopters with certain Goodrich
hoists installed that are type certificated
in the U.S. This AD does not contain a
requirement to report results to the
manufacturer. The EASA AD requires
complying with specific helicopter
manufacturer ASBs, and this AD
requires complying with the Goodrich
ASB for conducting the load inspection
test.

Interim Action

We consider this AD to be an interim
action. Investigation of the root cause of
the clutch failure is ongoing. If final
action is later identified, we might
consider further rulemaking.

Costs of Compliance

We estimate that this AD will affect
1,378 helicopters of U.S. Registry. We
estimate that operators may incur the
following costs in order to comply with
this AD. It will take about 1 work-hour
to perform the lift testing at an average
labor rate of $85 per work-hour, for a
cost per helicopter of $85 and a total
cost to U.S. operators of $117,130. If
necessary, replacing the hoist will take
about 0.5 work-hour and required parts
will cost about $95,000, for a cost per
helicopter of about $95,043.

FAA'’s Justification and Determination
of the Effective Date

The short compliance time involved
is required because risk analysis of the
previously described unsafe condition
indicates that failure of the hoist could
result in serious injury or death if the
hoist is being used for human cargo.
Subsequently, the required actions must
be performed before the next flight
involving a hoist operation.

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment before issuing this AD were
impracticable and contrary to the public
interest and good cause existed for
making Emergency AD No. 2013-06-51
effective immediately on March 25,
2013, to all known U.S. owners and
operators of the specified model
helicopters. These conditions still exist
and the AD is hereby published, with a
minor change, in the Federal Register as
an amendment to section 39.13 of the
Federal Aviation Regulations (14 CFR
39.13) to make it effective to all persons.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more

detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ‘““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):
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2013-06-51 Various Helicopter Models
With The Goodrich Hoist Installed:
Amendment 39-17486; Docket No.
FAA-2013-0521; Directorate Identifier
2013-SW-010-AD.

(a) Applicability

This AD applies to helicopters, certificated
in any category, with an externally-mounted
hoist with a part number and serial number
listed in Table 1 of Goodrich Alert Service
Bulletin No. 44301-10-15, dated March 8,
2013 (ASB), installed, including but not
limited to the following:

(1) AgustaWestland S.p.A Model A109,
A109S, A109K2, A109A, A109A II, A109C,
A109E, AW109SP, AB139, AW139, AB412,
and AB412 EP;

(2) Bell Helicopter Textron, Inc., Model
212, 214B, 214B-1, 214ST, 412, 412CF, and
412EP;

(3) Bell Helicopter Textron Canada, Ltd.,
Model 429 and 430;

(4) Eurocopter France Model AS 365 N3,
AS332L2, and EC225LP;

(5) Eurocopter Deutschland GmbH Model
MBB-BK 117 C-2, EC135P1, EC135T1,
EC135P2, EC135T2, EC135P2+, and
EC135T2+;

(6) MD Helicopters, Inc., Model MD900;
and

(7) Sikorsky Aircraft Corporation Model S—
61L, S-61N, S-61R, S-61NM, S-70, S-70A,
S-70C, S-70C(M), S—-70C(M1), S-76A, S—
76B, S-76C, S-76D, and S—92A helicopters.

(b) Unsafe Condition

This AD defines the unsafe condition as
failure of the overload clutch resulting in in-
flight failure of the hoist, which could result
in injury to persons being lifted.

(c) Affected ADs

This AD publishes EAD No. 2013-06-51,
issued March 25, 2013.

(d) Effective Date

This AD becomes effective July 15, 2013 to
all persons except those persons to whom it
was made immediately effective by EAD No.
2013-06-51, issued March 25, 2013, which
contained the requirements of this AD.

(e) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(f) Required Actions

Before next flight involving a hoist
operation, perform the following one-time
actions:

(1) Perform a cable conditioning lift by
following the Accomplishment Instructions,
paragraphs 2.A. through 2.A.(2), of the ASB.

(2) Perform a load inspection test by
following the Accomplishment Instructions,
paragraphs 2.B. through 2.1., of the ASB.
Refer to the aircraft weight and balance
limitations prior to performing this test and
use a balancing load if necessary to prevent
helicopter rollover. Any alternate method of
complying with the load inspection test must
first be approved in accordance with
paragraph (g) of this AD.

(3) If the hoist fails the load inspection test,
deactivate or replace the hoist with an
airworthy hoist.

(4) Record the result of the load inspection
test on the hoist component history card or
equivalent record.

(g) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Group, FAA, may approve AMOGs for this
AD. Send your proposal to: Matt Wilbanks,
Aviation Safety Engineer, Regulations and
Policy Group, Rotorcraft Directorate, FAA,
2601 Meacham Blvd., Fort Worth, Texas
76137; telephone (817) 222—-5110; email
matt.wilbanks@faa.gov)

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office, before
operating any aircraft complying with this
AD through an AMOC.

(h) Additional Information

The subject of this AD is addressed in
European Aviation Safety Agency (EASA) AD
No. 2013-0077R1, dated March 27, 2013.
You may view the EASA AD at
www.regulations.goy by searching for and
locating it in Docket No. FAA-2013-0521.

(i) Subject

Joint Aircraft Service Component (JASC)
Code: 2500, Equipment/Furnishings.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Goodrich Alert Service Bulletin No.
44301-10-15, dated March 8, 2013.

(ii) Reserved.

(3) For Goodrich Corporation’s service
information identified in this AD, contact
Goodrich Corporation, Sensors & Integrated
Systems (SIS-CA), Brea, CA 92821;
telephone (714) 984-1461;
www.goodrich.com/Goodrich|

(4) You may view this service information
at FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas 76137. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http:/]
www.archives.gov/federal-register/cfr/ibr-|

ocations.html

Issued in Fort Worth, Texas, on June 13,
2013.

Kim Smith,

Directorate Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2013—-14842 Filed 6-27-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2012-1335; Airspace
Docket No. 12-AS0-19]

Establishment of Class E Airspace;
Captiva, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule: delay of effective
date.

SUMMARY: This action changes the
effective date of a final rule, published
in the Federal Register on June 6, 2013,
establishing controlled airspace at
Upper Captiva Island Heliport, Captiva,
FL, to allow additional time for en route
charting.

DATES: Effective date: 0901 UTC. The
effective date of the final rule published
on June 6, 2013 is delayed from June 27,
2013 to August 22, 2013. The Director
of the Federal Register approves this
incorporation by reference action under
title 1, Code of Federal Regulations, part
51, subject to the annual revision of
FAA Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305-6364.

SUPPLEMENTARY INFORMATION:

History

On June 6, 2013, the FAA published
a final rule, in the Federal Register
establishing Class E airspace at Upper
Captiva Island Heliport, Captiva, FL, (78
FR 33967). Subsequent to publication,
the FAA found that the effective date of
June 27, 2013 did not allow sufficient
time for coordination with FAA’s
aeronautical data charting service,
thereby making this action necessary.

The Class E airspace designations are
published in Paragraphs 6005 of FAA
order 7400.9W, dated August 8, 2012,
and effective September 15, 2012, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.


http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.goodrich.com/Goodrich
http://www.goodrich.com/Goodrich
http://www.regulations.gov
http://www.regulations.gov
mailto:matt.wilbanks@faa.gov
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Final Rule Delay of Effective Date

Accordingly, pursuant to the
authority delegated to me, the effective
date on Airspace Docket No. 12—ASO-
19, for the establishment of Class E
airspace at Upper Captiva Island
Heliport, Captiva, FL, as published in
the Federal Register of June 6, 2013, (78
FR 33967), FR Doc. 2013-13105, is
delayed from June 27, 2013, to August
22,2013.

Issued in College Park, Georgia, on June 19,
2013.

Barry A. Knight,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2013-15287 Filed 6—27-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE INTERIOR

Office of Natural Resources Revenue

30 CFR Part 1206

Product Valuation
CFR Correction

In Title 30 of the Code of Federal
Regulations, Part 700 to End, revised as
of July 1, 2012, on page 742, in
§1206.57, in paragraph (c)(3), the first
sentence is corrected to read as follows:

§1206.57 Determination of transportation
allowances.
* * * * *

(C) I

(3) ONNR may establish reporting
dates for individual lessees different
from those specified in this subpart in
order to provide more effective
administration. * * *
* * * * *
[FR Doc. 2013-15691 Filed 6-27-13; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF THE INTERIOR

Office of Natural Resources Revenue

30 CFR Part 1218

Collection of Royalties, Rentals,
Bonuses, and Other Monies Due the
Federal Government

CFR Correction

In Title 30 of the Code of Federal
Regulations, Part 700 to End, revised as
of July 1, 2012, on page 873, in
§1218.51, in paragraph (a), the
definition for RIK is removed.

[FR Doc. 2013-15693 Filed 6-27-13; 8:45 am|]
BILLING CODE 1505-01-D

DEPARTMENT OF THE INTERIOR

Office of Natural Resources Revenue

30 CFR Part 1227

Delegation to States

CFR Correction

In Title 30 of the Code of Federal
Regulations, Part 700 to End, revised as
of July 1, 2012, in § 1227.110, on page
907, in the last sentence in paragraph
(a), the phrase “lwww.ONRR.gov’| is
corrected to read “‘www.boemre.gov’{
and on page 908, in paragraph (e), the
phrase “ONRR Associate Director for
Minerals Revenue Management” is
corrected to read ‘‘Director for Office of
Natural Resources Revenue”.

[FR Doc. 2013—15695 Filed 6-27-13; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG-2013-0387]
Special Local Regulations; Recurring

Marine Events in the Seventh Coast
Guard District

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the special local regulation for the St.
John 4th of July Carnival Fireworks
Display from 8 p.m. until 10 p.m. on
July 4, 2013. This action is necessary to
ensure safety of life on navigable waters
of the United States. During the
enforcement period, a regulated area
will exclude the presence of all vessels
not associated with the show. All
vessels not associated with the show
will be prohibited from entering,
transiting through, anchoring in, or
remaining within the area unless
authorized by the Captain of the Port
San Juan or a designated representative.
DATES: The regulation in 33 CFR
100.701 Table 1 as well as the general
regulations in that section will be
enforced from 8 p.m. through 10 p.m. on
July 4, 2013.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Mr. Efrain Lopez, Sector San
Juan Prevention Department, Coast
Guard; telephone (787) 289—2097, email
Efrain.Lopez1@uscg.mil)
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the special local

regulation for the annual St. John 4th of
July Carnival Fireworks Display in 33
CFR 100.701, Table 1, and the general
regulations in that section on July 4,
2013, from 8 p.m. until 10 p.m. This
rule creates a regulated area that will
encompass all waters within a 200 yard
radius centered on the following
position: 18°19’55” N/064°48’06” W.

Under the general provisions of 33
CFR 100.701, vessels not associated
with the show may not enter, transit
through, anchor in, or remain in the
regulated area, unless they receive
permission from the COTP. Vessels may
safely transit outside the regulated area,
but may not anchor, block, loiter in, or
impede the official patrol vessels. The
Coast Guard may be assisted by other
Federal, State, or local law enforcement
agencies in enforcing this regulation.

This notice is issued under authority
of 33 CFR 100.701 and 5 U.S.C. 552 (a).
The Coast Guard will provide notice of
the regulated areas by Local Notice to
Mariners, Broadcast Notice to Mariners,
and on-scene designated
representatives.

Dated: June 14, 2013.
D. W. Pearson,

Captain, U.S. Coast Guard, Captain of the
Port San Juan.

[FR Doc. 2013—-15498 Filed 6—27-13; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG-2011-0452]
Special Local Regulations; Seattle

Seafair Hydroplane Race, Lake
Washington, WA

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Seattle Seafair Unlimited
Hydroplane Race Special Local
Regulation on Lake Washington, WA
from 8 a.m. on August 2, 2013, through
11:59 p.m. on August 4, 2013, during
hydroplane race times. This action is
necessary to ensure public safety from
the inherent dangers associated with
high-speed races while allowing access
for rescue personnel in the event of an
emergency. During the enforcement
period, no person or vessel will be
allowed to enter the regulated area
without the permission of the Captain of
the Port, on-scene Patrol Commander or
Designated Representative.


mailto:Efrain.Lopez1@uscg.mil
http://www.boemre.gov
http://www.ONRR.gov
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DATES: The regulations in 33 CFR
100.1301 are effective from 8 a.m. on
August 2, 2013, through 11:59 p.m. on
August 4, 2013.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Ensign Nathaniel P. Clinger,
Sector Puget Sound Waterways
Management Division, Coast Guard;
telephone 206—-217-6045, email
[SectorPugetSoundWWM®@uscg.mil)

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the special local
regulation for the annual Seattle Seafair
Unlimited Hydroplane Race in 33 CFR
100.1301 from 8 a.m. on August 2, 2013,
through 11:59 p.m. on August 4, 2013.

Under the provisions of 33 CFR
100.1301, the Coast Guard will restrict
general navigation in the following area;
The waters of Lake Washington
bounded by the Interstate 90 (Mercer
Island/Lacey V. Murrow) Bridge, the
western shore of Lake Washington, and
the east/west line drawn tangent to
Bailey Peninsula and along the
shoreline of Mercer Island.

The regulated area has been divided
into two zones. The zones are separated
by a line perpendicular from the I-90
Bridge to the northwest corner of the
East log boom and a line extending from
the southeast corner of the East log
boom to the southeast corner of the
hydroplane race course and then to the
northerly tip of Ohlers Island in
Andrews Bay. The western zone is
designated Zone I, the eastern zone,
Zone II. (Refer to NOAA Chart 18447).

The Coast Guard will maintain a
patrol consisting of Coast Guard vessels,
assisted by Auxiliary Coast Guard
vessels, in Zone II. The Coast Guard
patrol of this area is under the direction
of the Coast Guard Patrol Commander
(the “Patrol Commander”’). The Patrol
Commander is empowered to control
the movement of vessels on the
racecourse and in the adjoining waters
during the periods this regulation is in
effect. The Patrol Commander may be
assisted by other federal, state and local
law enforcement agencies.

Only authorized vessels may be
allowed to enter Zone I during the hours
this regulation is in effect. Vessels in the
vicinity of Zone I shall maneuver and
anchor as directed by Coast Guard
Officers or Petty Officers.

During the times in which the
regulation is in effect, the following
rules shall apply:

(1) Swimming, wading, or otherwise
entering the water in Zone I by any
person is prohibited while hydroplane
boats are on the racecourse. At other
times in Zone I, any person entering the
water from the shoreline shall remain

west of the swim line, denoted by
buoys, and any person entering the
water from the log boom shall remain
within ten (10) feet of the log boom.

(2) Any person swimming or
otherwise entering the water in Zone II
shall remain within ten (10) feet of a
vessel.

(3) Rafting to a log boom will be
limited to groups of three vessels.

(4) Up to six (6) vessels may raft
together in Zone II if none of the vessels
are secured to a log boom. Only vessels
authorized by the Patrol Commander,
other law enforcement agencies or event
sponsors shall be permitted to tow other
watercraft or inflatable devices.

(5) Vessels proceeding in either Zone
I or Zone II during the hours this
regulation is in effect shall do so only
at speeds which will create minimum
wake, seven (07) miles per hour or less.
This maximum speed may be reduced at
the discretion of the Patrol Commander.

(6) Upon completion of the daily
racing activities, all vessels leaving
either Zone I or Zone II shall proceed at
speeds of seven (07) miles per hour or
less. The maximum speed may be
reduced at the discretion of the Patrol
Commander.

(7) A succession of sharp, short
signals by whistle or horn from vessels
patrolling the areas under the direction
of the Patrol Commander shall serve as
signal to stop. Vessels signaled shall
stop and shall comply with the orders
of the patrol vessel; failure to do so may
result in expulsion from the area,
citation for failure to comply, or both.
The Coast Guard may be assisted by
other Federal, State, or local law
enforcement agencies in enforcing this
regulation.

This notice is issued under authority
of 33 CFR 100.1301 and 5 U.S.C. 552(a).
If the Captain of the Port determines
that the regulated area need not be
enforced for the full duration stated in
this notice, he may use a Broadcast
Notice to Mariners to grant general
permission to enter the regulated area.

Dated: June 12, 2013.
S.J. Ferguson,

Captain, U.S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. 2013-15501 Filed 6-27-13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2013-0383]

RIN 1625-AA00
Safety Zone; Execpro Services

Fireworks Display, Lake Tahoe, Incline
Village, NV

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the navigable waters of Lake Tahoe near
Incline Village, NV in support of the
Execpro Services Fireworks Display on
July 5, 2013. This safety zone is
established to ensure the safety of
participants and spectators from the
dangers associated with the
pyrotechnics. Unauthorized persons or
vessels are prohibited from entering
into, transiting through, or remaining in
the safety zone without permission of
the Captain of the Port or their
designated representative.

DATES: This rule is effective from 7 a.m.
July 2, 2013, until 10 p.m. on July 5,
2013.

ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2013-0383. To view documents
mentioned in this preamble as being
available in the docket, go to
www.regulations.gov] type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Junior Grade William
Hawn, U.S. Coast Guard Sector San

Francisco; telephone (415) 399-7442 or
email at [D11-PF-
MarineEvents@uscg.mil| If you have
questions on viewing or submitting
material to the docket, call the Program
Manager, Docket Operations, telephone
(202) 366—9826.

SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
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NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” The Coast Guard
is issuing this rule without prior notice
and opportunity to comment because it
is impracticable. The Coast Guard
received the information about the
fireworks display on May 9, 2013, and
the fireworks display would occur
before the rulemaking process would be
completed. Because of the dangers
posed by the pyrotechnics used in this
fireworks display, the safety zone is
necessary to provide for the safety of
event participants, spectators, spectator
craft, and other vessels transiting the
event area. For the safety concerns
noted, it is in the public interest to have
these regulations in effect during the
event.

Under 5 U.S.C. 553(d)(3), for the same
reasons as mentioned above, the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register.

B. Basis and Purpose

The legal basis for the proposed rule
is 33 U.S.C. 1231; 46 U.S.C. Chapter
701, 3306, 3703; 50 U.S.C. 191, 195; 33
CFR 1.05-1, 6.04-1, 6.04-6, 160.5;
Public Law 107-295, 116 Stat. 2064;
Department of Homeland Security
Delegation No. 0170.1, which
collectively authorize the Coast Guard
to establish safety zones.

Execpro Services will sponsor a
fireworks display on July 5, 2013, in the
navigable waters of Lake Tahoe near
Incline Village, NV in approximate
position 39°13’56” N, 119°56'23” W
(NAD 83) as depicted in National
Oceanic and Atmospheric
Administration (NOAA) Chart 18665.
This safety zone establishes a temporary
restricted area on the waters 100 feet
surrounding the fireworks barge during
the loading, transit and arrival of the
pyrotechnics from the loading site to the
launch site and until the
commencement of the fireworks
display. Upon the commencement of the
20 minute fireworks display, the safety
zone will increase in size and
encompass the navigable waters around
the fireworks barge within a radius of

560 feet. The fireworks display is meant
for entertainment purposes. This
restricted area around the fireworks
barge is necessary to protect spectators,
vessels, and other property from the
hazards associated with the
pyrotechnics.

C. Discussion of the Final Rule

The Coast Guard will enforce a safety
zone in navigable waters around and
under a fireworks barge within a radius
of 100 feet during the loading, transit,
and arrival of the fireworks barge to the
display location and until the start of
the fireworks display. From 7 a.m. until
11 p.m. on July 2, 2013, the fireworks
barge will be loaded at Obexer’s Marina
in Homewood, CA. From 11 p.m. on
July 2, 2013 to 7 a.m. on July 3, 2013,
the loaded barge will transit from
Obexer’s Marina to the launch site near
Incline Village, NV in approximate
position 39°13’56” N, 119°56"23” W
(NAD 83) where it will remain until the
commencement of the fireworks
display. Upon the commencement of the
20 minute fireworks display, scheduled
to begin at 9:30 p.m. on July 5, 2013, the
safety zone will increase in size and
encompass the navigable waters around
and under the fireworks barge within a
radius 560 feet in approximate position
39°13'56” N, 119°56"23” W (NAD 83) for
the Execpro Services Fireworks Display.
At the conclusion of the fireworks
display the safety zone shall terminate.

The effect of the temporary safety
zone will be to restrict navigation in the
vicinity of the fireworks barge while the
fireworks are set up, and until the
conclusion of the scheduled display.
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the restricted area. These regulations
are needed to keep spectators and
vessels away from the immediate
vicinity of the fireworks barge to ensure
the safety of participants, spectators,
and transiting vessels.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under

section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

We expect the economic impact of
this rule does not rise to the level of
necessitating a full Regulatory
Evaluation. The safety zone is limited in
duration, and is limited to a narrowly
tailored geographic area. In addition,
although this rule restricts access to the
waters encompassed by the safety zone,
the effect of this rule will not be
significant because the local waterway
users will be notified via public
Broadcast Notice to Mariners to ensure
the safety zone will result in minimum
impact. The entities most likely to be
affected are waterfront facilities,
commercial vessels, and pleasure craft
engaged in recreational activities.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

This rule may affect owners and
operators of waterfront facilities,
commercial vessels, and pleasure craft
engaged in recreational activities and
sightseeing. This safety zone would not
have a significant economic impact on
a substantial number of small entities
for the following reasons. This safety
zone would be activated, and thus
subject to enforcement, for a limited
duration. When the safety zone is
activated, vessel traffic could pass safely
around the safety zone. The maritime
public will be advised in advance of this
safety zone via Broadcast Notice to
Mariners.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
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and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalisim

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive

Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “‘significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone of limited size and duration. This
rule is categorically excluded from
further review under paragraph 34(g) of
Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping

requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05—1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 165.T11-573 to
read as follows:

§165.T11-573 Safety zone: Execpro
Services Fireworks Display, Lake Tahoe,
Incline Village, NV.

(a) Location. This temporary safety
zone is established for the navigable
waters of Lake Tahoe near Incline
Village, NV as depicted in National
Oceanic and Atmospheric
Administration (NOAA) Chart 18665.
From 5 a.m. on July 2, 2013, until 9:30
p.m. on July 5, 2013, the temporary
safety zone applies to the nearest point
of the fireworks barge within a radius of
100 feet during the loading, transit, and
arrival of the fireworks barge from
Obexer’s Marina in Homewood, CA to
the launch site near Incline Village, NV
in approximate position 39°13'56” N,
119°5623” W (NAD 83). From 9:30 p.m.
until 10 p.m. on July 5, 2013, the
temporary safety zone will increase in
size to encompass the navigable waters
around and under the fireworks barge in
approximate position 39°13’56” N,
119°56’23” W (NAD 83) within a radius
of 560 feet.

(b) Enforcement period. The zone
described in paragraph (a) of this
section will be enforced from 7 a.m. on
July 2, 2013, through 10 p.m. on July 5,
2013. The Captain of the Port San
Francisco (COTP) will notify the
maritime community of periods during
which this zone will be enforced via
Broadcast Notice to Mariners in
accordance with 33 CFR 165.7.

(c) Definitions. As used in this
section, ““designated representative”
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
on a Coast Guard vessel or a Federal,
State, or local officer designated by or
assisting the COTP in the enforcement
of the safety zone.

(d) Regulations. (1) Under the general
regulations in 33 CFR Part 165, Subpart
C, entry into, transiting or anchoring
within this safety zone is prohibited
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unless authorized by the COTP or a
designated representative.

(2) The safety zone is closed to all
vessel traffic, except as may be
permitted by the COTP or a designated
representative.

(3) Vessel operators desiring to enter
or operate within the safety zone must
contact the COTP or a designated
representative to obtain permission to
do so. Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the COTP or a designated
representative. Persons and vessels may
request permission to enter the safety
zone on VHF-23A or through the 24-
hour Command Center at telephone
(415) 399-3547.

Dated: June 13, 2013.
Gregory G. Stump,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2013-15502 Filed 6-27-13; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—2013-0345]

RIN 1625-AA00

Safety Zone: City of Martinez Fourth of

July Fireworks Display, Carquinez
Strait, Martinez, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the navigable waters of Carquinez Strait
near Martinez, CA in support of the City
of Martinez Fourth of July Fireworks
Display on July 4, 2013. This safety zone
is established to ensure the safety of
participants and spectators from the
dangers associated with the
pyrotechnics. Unauthorized persons or
vessels are prohibited from entering
into, transiting through, or remaining in
the safety zone without permission of
the Captain of the Port or their
designated representative.

DATES: This rule is effective on July 4,
2013, from 9:30 p.m. until 10 p.m.
ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2013-0345. To view documents
mentioned in this preamble as bein
available in the docket, go to [Ettp:/j
www.regulations.gov] type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket

Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Junior Grade William
Hawn, U.S. Coast Guard Sector San

Francisco; telephone (415) 399-7442 or
email at [D11—PF-

MarineEvents@uscg.mil] If you have
questions on viewing or submitting
material to the docket, call Program
Manager, Docket Operations, telephone
(202) 366-9826.

SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Publication of an
NPRM would be impracticable because
the Coast Guard received the
information about the fireworks display
on May 1, 2013, and the fireworks
display would occur before the
rulemaking process would be
completed.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Because of the dangers posed
by the pyrotechnics used in this
fireworks display, the safety zone is
necessary to provide for the safety of
event participants, spectators, spectator
craft, and other vessels transiting the
event area. For the safety concerns
noted, it is in the public interest to have
these regulations in effect during the
event.

B. Basis and Purpose

The legal basis for the proposed rule
is 33 U.S.C 1231; 46 U.S.C Chapter 701,
3306, 3703; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04-1, 6.04—6, 160.5; Public
Law 107-295, 116 Stat. 2064;
Department of Homeland Security

Delegation No. 0170.1, which
collectively authorize the Coast Guard
to establish safety zones.

The City of Martinez will sponsor the
City of Martinez Fourth of July
Fireworks Display on July 4, 2013, in
Waterfront Park near Martinez, CA in
approximate position 38°01°31” N,
122°0824” W (NAD 83) as depicted in
National Oceanic and Atmospheric
Administration (NOAA) Chart 18657.
Upon the commencement of the
fireworks display, the safety zone will
encompass the navigable waters around
the launch site within a radius of 420
feet. The fireworks display is meant for
entertainment purposes. This restricted
area around the launch site is necessary
to protect spectators, vessels, and other
property from the hazards associated
with the pyrotechnics. The Coast Guard
has granted the event sponsor a marine
event permit for the fireworks display.

C. Discussion of the Final Rule

The Coast Guard will enforce a safety
zone in navigable waters around the
land based launch site in Waterfront
Park near Martinez, CA. Upon the
commencement of the 20 minute
fireworks display, scheduled to begin at
9:30 p.m. on July 4, 2013, the safety
zone will encompass the navigable
waters around the fireworks launch site
within a radius 420 feet from position
38°01’31” N, 122°08’24” W (NAD 83) for
the City of Martinez Fourth of July
Fireworks Display. At the conclusion of
the fireworks display the safety zone
shall terminate.

The effect of the temporary safety
zone will be to restrict navigation in the
vicinity of the launch site until the
conclusion of the scheduled display.
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the restricted area. These regulations
are needed to keep spectators and
vessels away from the immediate
vicinity of the launch site to ensure the
safety of participants, spectators, and
transiting vessels.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes and
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and


http://www.regulations.gov
http://www.regulations.gov
mailto:D11-PF-MarineEvents@uscg.mil
mailto:D11-PF-MarineEvents@uscg.mil

38834

Federal Register/Vol.

78, No. 125/Friday, June 28, 2013/Rules and Regulations

does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

We expect the economic impact of
this rule does not rise to the level of
necessitating a full Regulatory
Evaluation. The safety zone is limited in
duration, and is limited to a narrowly
tailored geographic area. In addition,
although this rule restricts access to the
waters encompassed by the safety zone,
the effect of this rule will not be
significant because the local waterway
users will be notified via public
Broadcast Notice to Mariners to ensure
the safety zone will result in minimum
impact. The entities most likely to be
affected are waterfront facilities,
commercial vessels, and pleasure craft
engaged in recreational activities.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

This rule may affect owners and
operators of waterfront facilities,
commercial vessels, and pleasure craft
engaged in recreational activities and
sightseeing. This safety zone would not
have a significant economic impact on
a substantial number of small entities
for the following reasons. This safety
zone would be activated, and thus
subject to enforcement, for a limited
duration. When the safety zone is
activated, vessel traffic could pass safely
around the safety zone. The maritime
public will be advised in advance of this
safety zone via Broadcast Notice to
Mariners.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to

the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a ““significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone of limited size and duration. This
rule is categorically excluded from
further review under paragraph 34(g)
and 35(b) of Figure 2—1 of the
Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
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to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T11-565 to read as
follows:

§165.T11-565 Safety zone; City of
Martinez Fourth of July Fireworks Display,
Carquinez Strait, Martinez, CA

(a) Location. This temporary safety
zone is established for the navigable
waters of Carquinez Strait near
Martinez, CA as depicted in National
Oceanic and Atmospheric
Administration (NOAA) Chart 18657.
The temporary safety zone will
encompass the navigable waters around
the fireworks launch site in approximate
position 38°01’31” N, 122°08'24” W
(NAD 83) within a radius of 420 feet.

(b) Enforcement period. The zone
described in paragraph (a) of this
section will be enforced from 9:30 p.m.
through 10 p.m. on July 4, 2013. The
Captain of the Port San Francisco
(COTP) will notify the maritime
community of periods during which this
zone will be enforced via Broadcast
Notice to Mariners in accordance with
33 CFR 165.7.

(c) Definitions. As used in this
section, “designated representative”
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
on a Coast Guard vessel or a Federal,
State, or local officer designated by or
assisting the COTP in the enforcement
of the safety zone.

(d) Regulations. (1) Under the general
regulations in 33 CFR Part 165, Subpart
G, entry into, transiting or anchoring
within this safety zone is prohibited
unless authorized by the COTP or a
designated representative.

(2) The safety zone is closed to all
vessel traffic, except as may be
permitted by the COTP or a designated
representative.

(3) Vessel operators desiring to enter
or operate within the safety zone must
contact the COTP or a designated
representative to obtain permission to
do so. Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the COTP or a designated
representative. Persons and vessels may
request permission to enter the safety
zone on VHF-23A or through the 24-
hour Command Center at telephone
(415) 399-3547.

Dated: June 13, 2013.
Gregory G. Stump,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2013-15591 Filed 6—27-13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2013-0355]

RIN 1625-AA00

Safety Zone: City of Vallejo Fourth of

July Fireworks Display, Mare Island
Strait, Vallejo, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the navigable waters of Mare Island
Strait near Vallejo, CA in support of the
City of Vallejo Fourth of July Fireworks
Display on July 4, 2013. This safety zone
is established to ensure the safety of
participants and spectators from the
dangers associated with the
pyrotechnics. Unauthorized persons or
vessels are prohibited from entering
into, transiting through, or remaining in
the safety zone without permission of
the Captain of the Port or their
designated representative.

DATES: This rule is effective on July 4,
2013, from 9:30 p.m. until 10 p.m.
ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2013-0355. To view documents
mentioned in this preamble as being
available in the docket, go to
www.regulations.gov] type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,

Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Junior Grade William
Hawn, U.S. Coast Guard Sector San
Francisco; telephone (415) 399-7442 or
email at [D11-PF-
MarineEvents@uscg.mil| If you have
questions on viewing or submitting
material to the docket, call Program
Manager, Docket Operations, telephone
(202) 366—9826.

SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” It would be
impracticable to issue a notice of
proposed rulemaking because the Coast
Guard received the information about
the fireworks display on May 2, 2013,
and the fireworks display would occur
before the rulemaking process would be
completed.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Because of the dangers posed
by the pyrotechnics used in this
fireworks display, the safety zone is
necessary to provide for the safety of
event participants, spectators, spectator
craft, and other vessels transiting the
event area. For the safety concerns
noted, it is in the public interest to have
these regulations in effect during the
event.

B. Basis and Purpose

The legal basis for the proposed rule
is 33 U.S.C. 1231; 46 U.S.C. Chapter
701, 3306, 3703; 50 U.S.C. 191, 195; 33
CFR 1.05-1, 6.04-1, 6.04-6, 160.5;
Public Law 107-295, 116 Stat. 2064;
Department of Homeland Security
Delegation No. 0170.1, which
collectively authorize the Coast Guard
to establish safety zones.

The City of Vallejo will sponsor the
City of Vallejo Fourth of July Fireworks
Display on July 4, 2013, on Mare Island
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near Vallejo, CA in approximate
position 38°06’04” N, 122°16"10” W
(NAD 83) as depicted in National
Oceanic and Atmospheric
Administration (NOAA) Chart 18655.
Upon the commencement of the
fireworks display, the safety zone will
encompass the navigable waters around
the launch site within a radius of 420
feet. The fireworks display is meant for
entertainment purposes. This restricted
area around the launch site is necessary
to protect spectators, vessels, and other
property from the hazards associated
with the pyrotechnics.

C. Discussion of the Final Rule

The Coast Guard will enforce a safety
zone in navigable waters around the
land based launch site on Mare Island
near Vallejo, CA. Upon the
commencement of the 20 minute
fireworks display, scheduled to begin at
9:30 p.m. on July 4, 2013, the safety
zone will encompass the navigable
waters around the fireworks launch site
within a radius 420 feet from position
38°06'04” N, 122°16"10” W (NAD 83) for
the City of Vallejo Fourth of July
Fireworks Display. At the conclusion of
the fireworks display the safety zone
shall terminate.

The effect of the temporary safety
zone will be to restrict navigation in the
vicinity of the launch site until the
conclusion of the scheduled display.
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the restricted area. These regulations
are needed to keep spectators and
vessels away from the immediate
vicinity of the launch site to ensure the
safety of participants, spectators, and
transiting vessels.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes and
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

We expect the economic impact of
this rule does not rise to the level of
necessitating a full Regulatory
Evaluation. The safety zone is limited in
duration, and is limited to a narrowly
tailored geographic area. In addition,
although this rule restricts access to the
waters encompassed by the safety zone,
the effect of this rule will not be
significant because the local waterway
users will be notified via public
Broadcast Notice to Mariners to ensure
the safety zone will result in minimum
impact. The entities most likely to be
affected are waterfront facilities,
commercial vessels, and pleasure craft
engaged in recreational activities.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

This rule may affect owners and
operators of waterfront facilities,
commercial vessels, and pleasure craft
engaged in recreational activities and
sightseeing. This safety zone would not
have a significant economic impact on
a substantial number of small entities
for the following reasons. This safety
zone would be activated, and thus
subject to enforcement, for a limited
duration. When the safety zone is
activated, vessel traffic could pass safely
around the safety zone. The maritime
public will be advised in advance of this
safety zone via Broadcast Notice to
Mariners.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you

wish to comment on actions by
employees of the Coast Guard, call 1-
888—-REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.
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10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone of limited size and duration. This
rule is categorically excluded from
further review under paragraph 34(g)
and 35(b) of Figure 2—1 of the
Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T11-572 to read as
follows:

§165.T11-572 Safety zone; City of Vallejo
Fourth of July Fireworks Display, Mare
Island Strait, Vallejo, CA.

(a) Location. This temporary safety
zone is established for the navigable
waters of Mare Island Strait near
Vallejo, CA as depicted in National
Oceanic and Atmospheric
Administration (NOAA) Chart 18655.
The temporary safety zone will
encompass the navigable waters around
the fireworks launch site in approximate
position 38°06’04” N, 122°16’10” W
(NAD 83) within a radius of 420 feet.

(b) Enforcement period. The zone
described in paragraph (a) of this
section will be enforced from 9:30 p.m.
through 10 p.m. on July 4, 2013. The
Captain of the Port San Francisco
(COTP) will notify the maritime
community of periods during which this
zone will be enforced via Broadcast
Notice to Mariners in accordance with
33 CFR 165.7.

(c) Definitions. As used in this
section, “‘designated representative”
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
on a Coast Guard vessel or a Federal,
State, or local officer designated by or
assisting the COTP in the enforcement
of the safety zone.

(d) Regulations. (1) Under the general
regulations in 33 CFR part 165, subpart
G, entry into, transiting or anchoring
within this safety zone is prohibited
unless authorized by the COTP or a
designated representative.

(2) The safety zone is closed to all
vessel traffic, except as may be
permitted by the COTP or a designated
representative.

(3) Vessel operators desiring to enter
or operate within the safety zone must
contact the COTP or a designated
representative to obtain permission to
do so. Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the COTP or a designated
representative. Persons and vessels may

request permission to enter the safety
zone on VHF-23A or through the 24-
hour Command Center at telephone
(415) 399-3547.

Dated: June 13, 2013.
Gregory G. Stump,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2013-15595 Filed 6—-27-13; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—2013-0431]

RIN 1625-AA00

Safety Zone; Fifth Coast Guard District

Fireworks Displays, Barnegat Bay;
Barnegat Township, NJ

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
temporarily changing the enforcement
date of a safety zone for one recurring
fireworks display in the Fifth Coast
Guard District. This regulation applies
to only one recurring fireworks event
held in Barnegat Bay in Barnegat
Township, New Jersey. The fireworks
display is normally held on July 4th, but
this year it will be held on July 5th. The
safety zone is necessary to provide for
the safety of life on navigable waters
during the event. This action is
intended to restrict vessel traffic in a
portion of Barnegat Bay near Barnegat
Township, New Jersey, during the
event.

DATES: This rule is effective on July 5,
2013, from 8:30 p.m. until 10 p.m.
ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2013-0431]. To view documents
mentioned in this preamble as being
available in the docket, go to
www.regulations.gov] type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Veronica Smith, U.S.
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Coast Guard Sector Delaware Bay, Chief
of Waterways Management Division;
telephone 215-271-4902, email
eronica.l.smith@uscg.mil| If you have
questions on viewing or submitting
material to the docket, call Barbara
Hairston, Program Manager, Docket
Operations, telephone (202) 366—9826.

SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable. There is insufficient time
to undertake an NPRM and immediate
action is needed to minimize potential
danger to the public during the event.
The potential dangers posed by
fireworks displays makes a safety zone
necessary to provide for the safety of
participants, spectator craft and other
vessels transiting the event area. For the
safety concerns noted, it is in the public
interest to have these regulations in
effect during the event. The Coast Guard
will issue broadcast notice to mariners
to advise vessel operators of
navigational restrictions. On scene Coast
Guard and local law enforcement
vessels will also provide actual notice to
mariners.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. It is impracticable and
contrary to the public interest to
undergo a 30 day delayed effective date
for this regulation because there is
insufficient time to do so.

B. Basis and Purpose

Recurring fireworks displays are
frequently held on or adjacent to the
navigable waters within the boundary of
the Fifth Coast Guard District. For a
description of the geographical area of
each Coast Guard Sector—Captain of the
Port Zone, please see 33 CFR 3.25.

The regulation listing annual
fireworks displays within the Fifth
Coast Guard District and safety zones
locations is 33 CFR 165.506. The Table
to § 165.506 identifies fireworks
displays by COTP zone, with the COTP
Delaware Bay zone listed in section
“(a)”” of the Table.

Barnegat Township sponsors an
annual fireworks display held on July
4th over the waters of Barnegat Bay,
Barnegat Township, New Jersey. The
Table to § 165.506, at section (a) event
number “5”, describes the enforcement
date and regulated location for this
fireworks event.

In the Table, this fireworks display
occurs annually on July 4th. However,
this year, the fireworks event will be
held on July 5th, 2013.

A fleet of spectator vessels are
anticipated to gather nearby to view the
fireworks display. Due to the need for
vessel control during the fireworks
display, vessel traffic will be
temporarily restricted to provide for the
safety of participants, spectators and
transiting vessels. Under provisions of
33 CFR 165.506, during the enforcement
period, vessels may not enter the
regulated area unless they receive
permission from the Coast Guard Patrol
Commander.

C. Discussion of the Final Rule

The Coast Guard will temporarily
suspend the regulation listed in Table to
§165.506, section (a) event Number “5”,
and insert this temporary regulation at
Table to § 165.506, at section (a.) as
event Number “17”, in order to reflect
that the fireworks display will be held
on July 5, 2013, and therefore change
the enforcement date. This change is
needed to accommodate the sponsor’s
event plan. No other portion of the
Table to § 165.506 or other provisions in
§ 165.506 shall be affected by this
regulation.

The regulated area of this safety zone
includes all the waters of Barnegat Bay
within a 500 yard radius of the
fireworks barge in approximate position
latitude 39°44’50” N, longitude
074°11°21” W, approximately 500 yards
north of Conklin Island, NJ.

This safety zone will restrict general
navigation in the regulated area during
the fireworks event. Except for persons
or vessels authorized by the Coast Guard
Patrol Commander, no person or vessel
may enter or remain in the regulated
area during the effective period. The
regulated area is needed to control
vessel traffic during the event for the
safety of participants and transiting
vessels.

In addition to notice in the Federal
Register, the maritime community will

be provided extensive advance
notification via the Local Notice to
Mariners, and marine information
broadcasts so mariners can adjust their
plans accordingly.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes or executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

This rule prevents traffic from
transiting a portion of the Barnegat Bay,
off of Barnegat Township, New Jersey
during the specified event, the effect of
this regulation will not be significant
due to the limited duration that the
regulated area will be in effect and the
extensive advance notifications that will
be made to the maritime community via
marine information broadcasts, local
radio stations and area newspapers so
that mariners can adjust their plans
accordingly. Additionally, this
rulemaking changes the enforcement
date for Barnegat Bay, Barnegat
Township, New Jersey fireworks
demonstration for July 5, 2013 only and
does not change the permanent
enforcement period that has been
published in 33 CFR 165.506, Table to
§165.506 at section (a), event Number
“5”. In some cases vessel traffic may be
able to transit the regulated area when
the Coast Guard Patrol Commander
deems it is safe to do so.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
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significant economic impact on a
substantial number of small entities.

This rule would affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
Barnegat Bay, off of Barnegat Township,
New Jersey, where fireworks events are
being held. This regulation will not
have a significant impact on a
substantial number of small entities
because it will be enforced only during
the fireworks display event that has
been permitted by the Coast Guard
Captain of the Port. The Captain of the
Port will ensure that small entities are
able to operate in the regulated area
when it is safe to do so. In some cases,
vessels will be able to safely transit
around the regulated area at various
times, and, with the permission of the
Patrol Commander, vessels may transit
through the regulated area. Before the
enforcement period, the Coast Guard
will issue maritime advisories so
mariners can adjust their plans
accordingly.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—-REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,

Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the

Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of safety zones. This rule
is categorically excluded from further
review under paragraph 34(g) of Figure
2—1 of the Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.
m 2.In § 165.506, amend part (a) in the
Table to § 165.506 by—

m a. Suspending entry 5, “‘Barnegat Bay,
Barnegat Township, NJ, Safety zone,”
from 8:30 p.m. until 10 p.m. on July 5,
2013.

m b. Adding entry 17, from 8:30 p.m.
until 10 p.m. on July 5, 2013, to read as
follows:
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§165.506 Safety Zones; Fireworks
Displays in the Fifth Coast Guard District

No. Date Location Regulated area
(a) Coast Guard Sector Delaware Bay—COTP Zone
17 e July 5 . Barnegat Bay, Barnegat Town- The waters of Barnegat Bay within a 500 yard radius of the fireworks
ship, NJ, Safety Zone.. barge in approximate position latitude 39°44’50” N, longitude
074°11’21” W, approximately 500 yards north of Conklin Island,
NJ.
* * * * *

Dated: May 30, 2013.
K. Moore,

Captain, U.S. Coast Guard, Captain of the
Port Sector Delaware Bay.

[FR Doc. 2013-15499 Filed 6—-27-13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF EDUCATION
34 CFR Chapter Il

Final Priority—National Institute on
Disability and Rehabilitation
Research—Rehabilitation Research
and Training Centers

AGENCY: Office of Special Education and
Rehabilitative Services, Department of
Education.

ACTION: Final priority.

[CFDA Number: 84.133B-8]
SUMMARY: The Assistant Secretary for
Special Education and Rehabilitative
Services announces a priority for the
Disability and Rehabilitation Research
Projects and Centers Program
administered by the National Institute
on Disability and Rehabilitation
Research (NIDRR). Specifically, we
announce a priority for a Rehabilitation
Research and Training Center (RRTC) on
Disability in Rural Areas. The Assistant
Secretary may use this priority for
competitions in fiscal year (FY) 2013
and later years. We take this action to
focus research attention on areas of
national need. We intend this priority to
improve outcomes among individuals
with disabilities in rural areas.
DATES: This priority is effective July 29,
2013.
FOR FURTHER INFORMATION CONTACT:
Marlene Spencer, U.S. Department of
Education, 400 Maryland Avenue SW.,
Room 5133, Potomac Center Plaza
(PCP), Washington, DC 20202-2700.
Telephone: (202) 245-7532 or by email:
Imarlene.spencer@ed.govl

If you use a telecommunications
device for the deaf (TDD) or a text

telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION:

Purpose of Program: The purpose of
the Disability and Rehabilitation
Research Projects and Centers Program
is to plan and conduct research,
demonstration projects, training, and
related activities, including
international activities, to develop
methods, procedures, and rehabilitation
technology that maximize the full
inclusion and integration into society,
employment, independent living, family
support, and economic and social self-
sufficiency of individuals with
disabilities, especially individuals with
the most severe disabilities, and to
improve the effectiveness of services
authorized under the Rehabilitation Act
of 1973, as amended (Rehabilitation
Act).

Rehabilitation Research and Training
Centers

The purpose of the RRTCs, which are
funded through the Disability and
Rehabilitation Research Projects and
Centers Program, is to achieve the goals
of the Rehabilitation Act, as amended,
through advanced research, training,
technical assistance, and dissemination
activities in general problem areas, as
specified by NIDRR. These activities are
designed to benefit rehabilitation
service providers, individuals with
disabilities, and the family members or
other authorized representatives of
individuals with disabilities. Additional
information on the RRTC program can
be found at: www.ed.gov/rschstat/
research/pubs/res-program.htmi#RRTC]|

Program Authority: 29 U.S.C. 762(g) and
764(b)(2).

Applicable Program Regulations: 34
CFR part 350.

We published a notice of proposed
priority (NPP) in the Federal Register
on May 7, 2013 (78 FR 26560). That
notice contained background

information and our reasons for
proposing the particular priority.

Except for minor technical revisions,
there are no differences between the
proposed priority and the final priority.

Public Comment: In response to our
invitation in the NPP, we did not
receive any comments on the proposed
priority.

Final Priority

RRTC on Disability in Rural Areas.

The Assistant Secretary for Special
Education and Rehabilitative Services
establishes a priority for a Rehabilitation
Research and Training Center (RRTC) on
Disability in Rural Areas. This RRTC
must conduct rigorous research, and
provide training, technical assistance,
and information to improve the
outcomes of individuals with
disabilities who live in rural areas. The
RRTC must:

(a) Conduct research that examines
experiences and outcomes of
individuals with disabilities who live in
rural areas and apply the research
findings to develop interventions that
improve those outcomes. Applicants
must focus their research activities on
topics that fall under at least one of the
following major life domains identified
in NIDRR’s Long-Range Plan for Fiscal
Years 2013—-2017 (78 FR 20299):
Employment, Community Living and
Participation, or Health and Function;

(b) Serve as a national resource center
for individuals with disabilities living
in rural areas, their families, service and
support providers, and other
stakeholders by conducting knowledge
translation activities that include, but
are not limited to:

(1) Providing information and
technical assistance to service
providers, individuals with disabilities
living in rural areas and their
representatives, and other key
stakeholders;

(2) Providing training, including
graduate, pre-service, and in-service
training, to rehabilitation service
providers and other disability service
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providers, to facilitate more effective
delivery of services to individuals with
disabilities living in rural areas. This
training may be provided through
conferences, workshops, public
education programs, in-service training
programs, and similar activities;

(3) Disseminating research-based
information and materials related to
living with a disability in rural areas;
and

(c) Involve individuals with
disabilities who live in rural areas in
planning and implementing the RRTC’s
activities, and in evaluating the RRTC’s
work.

Types of Priorities:

When inviting applications for a
competition using one or more
priorities, we designate the type of each
priority as absolute, competitive
preference, or invitational through a
notice in the Federal Register. The
effect of each type of priority follows:

Absolute priority: Under an absolute
priority, we consider only applications
that meet the priority (34 CFR
75.105(c)(3)).

Competitive preference priority:
Under a competitive preference priority,
we give competitive preference to an
application by (1) awarding additional
points, depending on the extent to
which the application meets the priority
(34 CFR 75.105(c)(2)(i)); or (2) selecting
an application that meets the priority
over an application of comparable merit
that does not meet the priority (34 CFR
75.105(c)(2)(ii)).

Invitational priority: Under an
invitational priority, we are particularly
interested in applications that meet the
priority. However, we do not give an
application that meets the priority a
preference over other applications (34
CFR 75.105(c)(1)).

This notice does not preclude us from
proposing additional priorities,
requirements, definitions, or selection
criteria, subject to meeting applicable
rulemaking requirements.

Note: This notice does not solicit
applications. In any year in which we choose
to use this priority, we invite applications
through a notice in the Federal Register.

Executive Orders 12866 and 13563

Regulatory Impact Analysis

Under Executive Order 12866, the
Secretary must determine whether this
regulatory action is “‘significant” and,
therefore, subject to the requirements of
the Executive order and subject to
review by the Office of Management and
Budget (OMB). Section 3(f) of Executive
Order 12866 defines a “significant
regulatory action” as an action likely to
result in a rule that may—

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities in a material way (also
referred to as an “‘economically
significant” rule);

(2) Create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the bucflgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
stated in the Executive order.

This final regulatory action is not a
significant regulatory action subject to
review by OMB under section 3(f) of
Executive Order 12866.

We have also reviewed this final
regulatory action under Executive Order
13563, which supplements and
explicitly reaffirms the principles,
structures, and definitions governing
regulatory review established in
Executive Order 12866. To the extent
permitted by law, Executive Order
13563 requires that an agency—

(1) Propose or adopt regulations only
upon a reasoned determination that
their benefits justify their costs
(recognizing that some benefits and
costs are difficult to quantify);

(2) Tailor its regulations to impose the
least burden on society, consistent with
obtaining regulatory objectives and
taking into account—among other things
and to the extent practicable—the costs
of cumulative regulations;

(3) In choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity);

(4) To the extent feasible, specify
performance objectives, rather than the
behavior or manner of compliance a
regulated entity must adopt; and

(5) Identify and assess available
alternatives to direct regulation,
including economic incentives—such as
user fees or marketable permits—to
encourage the desired behavior, or
provide information that enables the
public to make choices.

Executive Order 13563 also requires
an agency ‘‘to use the best available
techniques to quantify anticipated
present and future benefits and costs as
accurately as possible.” The Office of
Information and Regulatory Affairs of
OMB has emphasized that these

techniques may include “identifying
changing future compliance costs that
might result from technological
innovation or anticipated behavioral
changes.”

We are issuing this final priority only
on a reasoned determination that its
benefits justify its costs. In choosing
among alternative regulatory
approaches, we selected those
approaches that maximize net benefits.
Based on the analysis that follows, the
Department believes that this regulatory
action is consistent with the principles
in Executive Order 13563.

We also have determined that this
regulatory action does not unduly
interfere with State, local, and tribal
governments in the exercise of their
governmental functions.

In accordance with both Executive
orders, the Department has assessed the
potential costs and benefits, both
quantitative and qualitative, of this
regulatory action. The potential costs
are those resulting from statutory
requirements and those we have
determined as necessary for
administering the Department’s
programs and activities.

The benefits of the Disability and
Rehabilitation Research Projects and
Centers Program have been well
established over the years, as projects
similar to the one envisioned by the
final priority have been completed
successfully. The new RRTC will
generate and promote the use of new
knowledge that will improve the
options for individuals with disabilities
to perform regular activities of their
choice in the community.

Accessible Format: Individuals with
disabilities can obtain this document in
an accessible format (e.g., braille, large
print, audiotape, or compact disc) on
request to the program contact person
listed under FOR FURTHER INFORMATION
CONTACT.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. Free Internet access to the
official edition of the Federal Register
and the Code of Federal Regulations is
available via the Federal Digital System
at: www.gpo.gov/fdsys| At this site you
can view this document, as well as all
other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF). To use PDF you must
have Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov)
Specifically, through the advanced
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search feature at this site, you can limit
your search to documents published by
the Department.

Dated: June 25, 2013.
Michael K. Yudin,
Delegated the authority to perform the
functions and duties of the Assistant
Secretary for Special Education and
Rehabilitative Services.
[FR Doc. 2013-15605 Filed 6—-27—-13; 8:45 am|
BILLING CODE 4000-01-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 251
RIN 0596-AD12

Definition of a Ski Area

AGENCY: Forest Service, USDA.
ACTION: Interim final rule.

SUMMARY: The Forest Service is
amending the definition of a ski area in
its regulations to make it consistent with
the authority in section 3 of the Ski Area
Recreational Opportunity Enhancement
Act (SAROEA) of 2011 to allow
authorization of other snow sports
besides Nordic and alpine skiing and, in
appropriate circumstances, other
seasonal and year-round natural
resource-based recreation activities and
associated facilities at ski areas on
National Forest System (NFS) lands,
provided that authorization of these
other activities and facilities would not
change the primary purpose of the ski
areas to a purpose other than skiing and
other snow sports.

DATES: The rule is effective July 29,
2013.

ADDRESSES: Send comments
electronically by following the
instructions at the Federal eRulemaking
portal at |http://www.regulations.gov|
Comments also may be submitted by
mail to USDA Forest Service Ski Area
Definition Comments, GMUG National
Forest, 2250 Highway 50, Delta, CO
81416. If comments are sent
electronically, duplicate comments
should not be sent by mail. Receipt of
comments cannot be confirmed.

All comments, including names and
addresses when provided, will be
placed in the record and will be made
available for public review and copying.
Those wishing to review comments
should call Corey Wong at (970) 874—
6668 to schedule an appointment.

FOR FURTHER INFORMATION CONTACT:
Corey Wong, Acting National Winter
Sports Program Manager, 970-874—
6668. Individuals who use

telecommunication devices for the deaf
may call the Federal Information Relay
Service at 800-877-8339 between 8:00
a.m. and 8:00 p.m., Eastern Daylight
Time, Monday through Friday.

SUPPLEMENTARY INFORMATION: Section 3
of SAROEA amended the National
Forest Ski Area Permit Act of 1986 (16
U.S.C. 497Db) to allow authorization of
other snow sports besides Nordic and
alpine skiing at ski areas on NFS lands,
such as snowboarding, sledding, and
tubing. Section 3 of SAROEA also
amended 16 U.S.C. 497b to allow
authorization, in appropriate
circumstances, of other seasonal and
year-round natural resource-based
recreation activities and associated
facilities at ski areas on NFS lands,
provided that authorization of these
other activities and facilities would not
change the primary purpose of the ski
areas to a purpose other than skiing and
other snow sports.

The definition for a ski area in Forest
Service regulations at 36 CFR 251.51
implementing the National Forest Ski
Area Permit Act provides for
development only for Nordic and alpine
skiing at ski areas on NFS lands and
limits ancillary facilities at ski areas on
NFS lands to those that support skiing.
Accordingly, the Department is
amending the definition for a ski area in
36 CFR 251.51 to provide for
development for snow sports besides
Nordic and alpine skiing at ski areas on
NFS lands and to provide, in
appropriate circumstances, for facilities
necessary for other seasonal and year-
round natural resource-based recreation
activities at ski areas on NFS lands,
provided that authorization of these
other activities and facilities would not
change the primary purpose of the ski
area to a purpose other than skiing and
other snow sports.

The Department is expanding the
requirement in the current definition of
a ski area in 36 CFR 251.51 that the
preponderance of revenue at a ski area
derive from activities and facilities that
support Nordic and alpine skiing to
include revenue derived from activities
and facilities that support other snow
sports. This requirement can then be
used to determine whether
authorization of other seasonal, natural
resource-based recreation activities and
facilities would change the primary
purpose of the ski area to a purpose
other than skiing and other snow sports.

The Department has also revised the
terminology for types of revenue
generated by ski areas on NFS lands to
track the types of revenue that are
included in the land use fee calculation
for ski areas on NFS lands under the

National Forest Ski Area Permit Fee Act
of 1996 (16 U.S.C. 497c).

The amendment of the definition for
a ski area in 36 CFR 251.51 merely
makes the definition consistent with the
authority in section 3 of SAROEA to
allow authorization of additional
recreation activities and associated
facilities at ski areas on NFS lands and
makes additional changes in
terminology consistent with the
National Forest Ski Area Permit Fee Act.
These revisions are dictated by statute;
the Department has no discretion in
implementing them. Moreover, the
revisions conform precisely to the
corresponding language in the statutes.

Regulatory Certifications

Environmental Impact

This interim final rule is making
minor, purely technical,
nondiscretionary changes to the
definition of a ski area on NFS lands.
Forest Service regulations at 36 CFR
220.6(d)(2) exclude from documentation
in an environmental assessment or
environmental impact statement rules,
regulations, or policies to establish
service wide administrative procedures,
program processes, or instructions. The
Department has determined that this
interim final rule falls within this
category of actions and that no
extraordinary circumstances exist which
require preparation of an environmental
assessment or environmental impact
statement.

This interim final rule has been
reviewed under USDA procedures and
Executive Order (E.O.) 12866 on
regulatory planning and review. It has
been determined that this interim final
rule is not significant. This interim final
rule will not have an annual effect of
$100 million or more on the economy,
nor will it adversely affect productivity,
competition, jobs, the environment,
public health or safety, or State or local
governments. This interim final rule
will not interfere with an action taken
or planned by another agency, nor will
this interim final rule raise new legal or
policy issues. Finally, this interim final
rule will not alter the budgetary impact
of entitlements, grants, user fees, or loan
programs or the rights and obligations of
beneficiaries of those programs.
Accordingly, this interim final rule is
not subject to review by the Office of
Management and Budget under E.O.
12866.

The Department has considered this
interim final rule in light of the
Regulatory Flexibility Act (5 U.S.C. 602
et seq.). This interim final rule makes
minor, purely technical,
nondiscretionary changes to the
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definition of a ski area on NFS lands.
Therefore, the Department has
determined that this interim final rule
will not have a significant economic
impact on a substantial number of small
entities as defined by the Regulatory
Flexibility Act because this interim final
rule will not impose record-keeping
requirements on them; it will not affect
their competitive position in relation to
large entities; and it will not affect their
cash flow, liquidity, or ability to remain
in the market.

Federalism and Consultation and
Coordination With Indian Tribal
Governments

The Department has considered this
interim final rule under the
requirements of E.O. 13132 on
federalism. The Department has
determined that this interim final rule
conforms to the federalism principles
set out in this E.O.; will not impose any
compliance costs on the States; and will
not have substantial direct effects on the
states, on the relationship between the
Federal Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, the
Department has determined that no
further determination of federalism
implications is necessary at this time.

This interim final rule does not have
tribal implications per E.O. 13175,
Consultation and Coordination with
Indian Tribal Governments. Therefore,
advance consultation with tribes is not
required in connection with the interim
final rule.

No Takings Implications

The Department has analyzed the
interim final rule in accordance with the
principles and criteria in E.O. 12630
and has determined that his interim
final rule will not pose the risk of a
taking of private property.

Civil Justice Reform

The Department has reviewed this
interim final rule under E.O. 12988 on
civil justice reform. After adoption of
this interim final rule, (1) All State and
local laws and regulations that conflict
with this interim final rule or that
impede its full implementation will be
preempted; (2) no retroactive effect will
be given to this interim final rule; and
(3) it will not require administrative
proceedings before parties may file suit
in court challenging its provisions.

Unfunded Mandates

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1531-1538), the Department has
assessed the effects of this interim final

rule on State, local, and tribal
governments and the private sector.
This interim final rule will not compel
the expenditure of $100 million or more
by any State, local, or tribal government
or anyone in the private sector.
Therefore, a statement under section
202 of the Act is not required.

Energy Effects

The Department has reviewed this
interim final rule under E.O. 13211 of
May 18, 2001, Actions Concerning
Regulations That Significantly Affect
Energy Supply. The Department has
determined that this interim final rule
does not constitute a significant energy
action as defined in the E.O.

Controlling Paperwork Burdens on the
Public

This interim final rule does not
contain any record-keeping or reporting
requirements or other information
collection requirements as defined in 5
CFR part 1320 that are not already
required by law or not already approved
for use. Accordingly, the review
provisions of the Paperwork Reduction
Act (44 U.S.C. 3501 et seq.) and its
implementing regulations at 5 CFR part
1320 do not apply to this interim final
rule.

List of Subjects in 36 CFR Part 251

Administrative practice and
procedure, Electric power, National
forests, Public lands-rights-of-way,
Reporting and recordkeeping
requirements, Water resources.

Therefore, for the reasons set forth in
the preamble, the Forest Service is
amending subpart B of part 251 of Title
36 of the Code of Federal Regulations to
read as follows:

PART 251-LAND USES
Subpart B-Special Uses

m 1. The authority citation for part 251,
subpart B, continues to read as follows:
Authority: 16 U.S.C. 4601-6a, 4601-6d,
472, 497b, 497¢, 551, 580d, 1134, 3210; 30

U.S.C. 185; 43 U.S.C. 1740, 1761-1771.

m 2. Amend § 251.51 by revising the
definition of “ski area” to read as
follows:

§251.51 Definitions.
* * * * *

Ski area—a site and associated
facilities that has been primarily
developed for alpine or Nordic skiing
and other snow sports, but may also
include, in appropriate circumstances,
facilities necessary for other seasonal or
year-round natural resource-based
recreation activities, provided that a

preponderance of revenue generated by
the ski area derives from the sale of
alpine and Nordic ski area passes and
lift tickets, revenue from alpine, Nordic,
and other snow sport instruction, and
gross revenue from ancillary facilities
that support alpine or Nordic skiing and

other snow sports.
* * * * *

Dated: June 20, 2013.
Ann C. Mills,
Acting Under Secretary.
[FR Doc. 2013-15476 Filed 6-27-13; 8:45 am|
BILLING CODE 3410-11-P

LIBRARY OF CONGRESS
United States Copyright Office
37 CFR Part 202

[Docket No. 2013-6]

Single Application Option

AGENCY: U.S. Copyright Office, Library
of Congress.

ACTION: Interim final rule.

SUMMARY: The U.S. Copyright Office is
amending its regulations on an interim
basis in order to establish a new
registration option called the “single
application.” This application is being
introduced in order to provide an
additional option for individual
authors/claimants registering a single
(one) work that is not a work made for
hire via the Copyright Office’s electronic
registration system (“eCO”’). Such
applications are the most
administratively simple for the
Copyright Office to process and may
make copyright registration more
attractive to individual authors of single
works. This application option will be
available on June 28, 2013, and the
Copyright Office is inviting public
comments during the first 60 days of its
implementation. The single application
option will cost the same—$35—as a
standard electronic application.

DATES: Effective date: June 28, 2013.
Comments date: Comments must be
received by the Copyright Office of the
General Counsel no later than August
28, 2013.

ADDRESSES: The Copyright Office
strongly prefers that comments be
submitted electronically. A comment
page containing a comment form is
posted on the Copyright Office Web site
at |http://www.copvright.gov/comments/
single-application/comment-|
submission.html] The Web site interface
requires submitters to complete a form
specifying name and organization, as



http://www.copyright.gov/comments/single-application/comment-submission.html
http://www.copyright.gov/comments/single-application/comment-submission.html
http://www.copyright.gov/comments/single-application/comment-submission.html

38844

Federal Register/Vol.

78, No. 125/Friday, June 28, 2013/Rules and Regulations

applicable, and to upload comments as
an attachment via a browse button. To
meet accessibility standards, all
comments must be uploaded in a single
file not to exceed six megabytes (MB) in
one of the following formats: The
Portable Document File (PDF) format
that contains searchable, accessible text
(not an image); Microsoft Word;
WordPerfect; Rich Text Format (RTF); or
ASCII text file format (not a scanned
document). The form and face of the
comments must include both the name
of the submitter and the organization.
All comments will be posted publicly
on the Copyright Office Web site exactly
as they are received, along with names
and organizations. If electronic
submission of comments is not feasible,
please contact the Copyright Office at
(202) 707-8380 for special instructions.

FOR FURTHER INFORMATION CONTACT:
Robert Kasunic, Associate Register of
Copyrights and Director of Registration
Policy & Practice, or Chris Weston,
Attorney-Advisor, Office of the General
Counsel, at (202) 707-8380.

SUPPLEMENTARY INFORMATION:
I. Background

Prior Federal Register publications.
On January 24, 2012, the Copyright
Office (the “Office”) published a notice
of inquiry in the Federal Register
seeking public comment on several
issues (the “NOI”’). 77 FR 3507 (Jan. 24,
2012). One—which is the subject of the
present interim rule—was whether
special consideration should be
provided to registration of single works
where the author is also the copyright
owner and the work is not a work made
for hire. (This is the “single
application,” as distinguished from the
“standard application.”) This question
was asked in the context of an ongoing
fee study by the Office. The Office
received four comments to this notice
responding to the question of a single
application, all of them positive.

On March 28, 2012, the Office
published a comprehensive notice of
proposed rulemaking proposing a new
schedule of fees as well as proposing to
offer a separate, easier application for “‘a
single author who is also the claimant
for the online filing of a claim in a
single work that is not a work made for
hire” (the “NPR”). 77 FR 18743 (Mar.
28, 2012). The notice also stated that the
Office would provide more details on
the single author/single work
registration option in a later proposed
rulemaking. The Office received 10
comments directed at the proposed
single application. The issues raised in
these comments are addressed below.

Why an interim rule? As noted above,
the Office previously stated that more
details regarding the single author/
single work registration option would be
forthcoming. The present notice, then,
serves the function of both a notice of
proposed rulemaking—in that it seeks
public comment on the rules governing
the single application—and an interim
rule—in that it simultaneously
promulgates the single application. The
Office believes that it received sufficient
comment pursuant to its NPR that it is
justified in publishing an interim rule
regarding the implementation of the
single application option. However,
because only a description in the text of
the NPR was provided, the Office is here
providing the opportunity for the
interested public to comment on the
actual proposed text of the rule in the
context of having the single application
option available for public use and
review. Because the rule covering this
application is interim in nature, this
allows the Office to modify it should
such an action be warranted.

II. Discussion

The reasons for establishing a separate
single registration application option are
spelled out in detail in the NOI. Briefly,
the Office believes that those
registration applications that take the
least time to process should enjoy a
simpler online application. The Office
hopes that providing a simplified
application option will encourage more
individual creators to register their
works.

As initially proposed, the single
application would only be available for
““an application to register a single work
when the application is submitted by a
person who is the sole author and the
sole copyright owner of the work, the
work is not a work made for hire, and
the work does not contain material that
was previously published or registered.”
77 FR 3507 (Jan. 24, 2012). It was also
suggested initially that the single
application be available only via eCO,
and that it may be used to register
collections of works by the same author-
claimant.

As restated in the NPR, the single
application was proposed to apply only
to “a single author who is also the
claimant for the online filing of a claim
in a single work that is not a work made
for hire.” 77 FR 18743 (Mar. 28, 2012).
Although the single application was
initially conceived to require that the
author, claimant, and remitter had to be
the same individual, the Office has
determined to allow a third party to
remit a claim on behalf of an author-
claimant, provided that the third party
is also listed as the correspondent, and

provided the claim meets the single
registration requirements. The Office
also determined that a claim for a single
application may contain—but will not
cover—material that was previously
published or registered, so as to allow
for the registration of certain derivative
works.

Based on the comments received the
Office has determined that the following
will be the boundaries of the types of
claims that are eligible for submission
using the single application to be
implemented on June 28, 2013:

¢ Electronic registration only.

¢ Single author (does not include
joint works).

¢ Single claimant/owner (does not
include works made for hire or works
where the claimant/owner is different
from the author, i.e., transferred
ownership).

¢ Single work (e.g., one song, one
poem, one photograph. Does not include
collective works, unpublished
collections, units of publication, group
registrations, databases, or Web sites).

Regarding the requirement of one
work per registration, while the Office is
aware that many individual authors,
particularly photographers, create
multiple works that they may want to
register at one time, registering multiple
works creates a more complex
application. A single electronic
application will provide a more
simplified registration option that
would benefit the many individual
applicants who submit such claims for
registration. Any expansion beyond the
limits listed above creates more
complex applications, which take
additional time to process, and are thus
poor candidates for an application based
on simplicity.

This rationale applies as well to those
commenters who argued that the single
application should be available both to
individual creators who incorporate for
business reasons (e.g., an author who
seeks to register a manuscript through a
self-created corporate entity for tax or
liability reasons) and to individuals or
small businesses who commission
works made for hire. Why, ask these
commenters, are such authors—who are
as much a part of the independent
creative community as individuals who
register their works as themselves—not
also offered the benefit of a single
application option? There should be no
doubt that the Copyright Office agrees
that works registered through a
corporate entity or created for hire are
worthy of copyright protection. It also
recognizes that the business of creating
and licensing creative works can be a
complex one, even (or especially) for
individuals and small businesses.



Federal Register/Vol.

78, No. 125/Friday, June 28, 2013/Rules and Regulations

38845

However, every deviation from the most
simplified application, whether it be
that the claimant is a corporation where
the author is an individual, or the work
is made for hire, creates, as noted above,
more complexity for the registration
process, and frustrates the goal of
simplicity.

In addition to adding regulations
governing the single application, the
Copyright Office is proposing minor
technical amendments to the current
regulation governing electronic
registration in general, in order to clarify
the requirements for sending physical
copies or phonorecords as deposit
copies. These changes appear in the
new sub-paragraph 202.3(b)(2)(i)(D).

It is important to the Copyright Office
that registration be as simple, equitable,
and economical as possible. The Office
believes that providing an easier option
for registration for those authors who
file the simplest kind of application is
worthwhile, and may encourage
registration and foster the development
of a more robust public record.

III. Request for Comments

The new online single registration
application will appear as an option in
eCO on June 28, 2013. The Office is
providing the public an opportunity to
comment on this implementation. The
interim status of this rule means that it
is likely to be revisited by the Copyright
Office in the near future, which will
offer the Office an opportunity to

consider and act upon comments
received.

List of Subjects in 37 CFR Part 202

Preregistration and Registration of
Claims to Copyright.

Interim Regulations

In consideration of the foregoing, the
Copyright Office amends part 202 of 37
CFR as follows:

PART 202—PREREGISTRATION AND
REGISTRATION OF CLAIMS TO
COPYRIGHT

m 1. The authority section for part 202
continues to read as follows:

Authority: 17 U.S.C. 408(f), 702

m 2. Amend § 202.3 by revising
paragraph (b)(2)(i) to read as follows:

§202.3 Registration of copyright.
EE

OIS

(i) Electronic applications. (A) An
applicant may submit an application
electronically through the Copyright
Office Web site [www.copyright.gov] For
non-group registrations, an applicant
may submit a standard electronic
application, or an applicant may submit
a “single” application.

(B) A “single” application can be
made only for a single work by a single
author that is owned by the person who
created it, and is not a work made for
hire. The claimant and the author must
be the same. A third party may remit a

“single” application on behalf of the
author/claimant, provided that party
lists itself as the correspondent. The
following categories of work may not be
registered using the “single”
application: collective works,
unpublished collections, units of
publication, group registration options,
databases, Web sites, works by more
than one author, and works with more
than one owner. The designation of a
work as eligible for a “single”
registration does not include work
characterized as a “single work” under
paragraph (b)(4) of this section.

(C) An online submission requires a
payment of the application fee through
an electronic fund transfer, credit or
debit card, or through a Copyright Office
deposit account.

(D) Deposit materials in support of an
online application may be submitted
electronically in a digital format (if
eligible) along with the application and
payment, or a remitter may send
physical copies or phonorecords as
necessary to satisfy the best edition
requirements, by mail to the Copyright
Office, using the required shipping slip
generated during the online registration

process.
* * * * *

Dated: June 24, 2013.
Maria Strong,
Acting General Counsel, U.S. Copyright
Office.
[FR Doc. 2013-15545 Filed 6—-27-13; 8:45 am]
BILLING CODE 4110-30-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1207
[Document Number AMS-FV-13-0027]

Potato Research and Promotion Plan;
Amend the Administrative Committee
Structure and Delete the Board’s
Mailing Address

AGENCY: Agricultural Marketing Service.
ACTION: Proposed rule.

SUMMARY: This proposal invites
comments on amending the structure of
the Administrative Committee
(Committee) of the U.S. Potato Board
(Board) and deleting the Board’s mailing
address from the Potato Research and
Promotion Plan. The Plan is
administered by the Board with
oversight by the U.S. Department of
Agriculture (USDA). Under the Plan,
there are seven Committee Vice-
Chairperson positions. The Board has
recommended that these positions be
increased to nine. This proposed change
is intended to facilitate increased
involvement in the Board’s leadership
opportunities. Further, the Board’s
office is being relocated and the address
must be changed in the Plan. The
deletion of the Board’s mailing address
from the Plan would require no further
amendment to the Plan if the Board’s
office is relocated again.

DATES: Comments must be received by
July 15, 2013.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
may be submitted on the Internet at:
|http://www.regulations.gov or to the
Promotion and Economics Division,
Fruit and Vegetable Program, AMS,
USDA, 1400 Independence Avenue
SW., Room 1406-S, Stop 0244,
Washington, DC 20250-0244; facsimile:
(202) 205-2800. All comments should
reference the docket number and the
date and page number of this issue of
the Federal Register and will be made

available for public inspection,
including name and address, if
provided, in the above office during
regular business hours or it can be
viewed at |http://www.regulations.gov|
FOR FURTHER INFORMATION CONTACT:
Patricia A. Petrella, Marketing
Specialist, Promotion and Economics
Division, Fruit and Vegetable Program,
AMS, USDA, 1400 Independence
Avenue SW., Room 1406-S, Stop 0244,
Washington, DC 20250—0244; telephone:
(301) 337-5295; toll free (888) 720—
9917; facsimile (202) 205-2800; or
electronic mail:
[Patricia.Petrella@ams.usda.gov)

SUPPLEMENTARY INFORMATION: This
proposed rule is issued under the Potato
Research and Promotion Plan (Plan) (7
CFR part 1207). The Plan is authorized
under the Potato Research and
Promotion Act (Act) (7 U.S.C. 2611—
2627).

Executive Order 12866 and Executive
Order 13563

Executive Order 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been designated as ‘“non-significant
regulatory action” under section 3(f) of
Executive Order 12866. Accordingly,
the Office of Management and Budget
(OMB) has waived the review process.

Executive Order 12988

This proposal has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 311 of the Act (7 U.S.C. 2620),

a person subject to a plan may file a
petition with USDA stating that such
plan, any provision of such plan, or any
obligation imposed in connection with
such plan, is not in accordance with law
and request a modification of such plan
or to be exempted therefrom. Such

person is afforded the opportunity for a
hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which such person is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided that a complaint is filed not
later than 20 days after date of the entry
of the ruling.

Background

This proposed rule invites comments
on amending the structure of the
Committee of the Board and to delete
the Board’s mailing address from the
Plan. The Plan is administered by the
Board with oversight by USDA. Under
the Plan, assessments are collected from
handlers and importers and used for
projects to promote potatoes and potato
products.

This proposed rule modifies the
structure of the Board’s Administrative
Committee as prescribed in the Plan by
increasing the number of Vice-
Chairperson positions on the Committee
from seven to nine. These additional
positions would be allocated, as
provided in the Board’s bylaws, to the
Northwest and North Central caucuses.
The Northwest district includes Alaska,
Idaho, Montana, Oregon and
Washington. The North Central district
includes Illinois, Indiana, lowa,
Michigan, Missouri, Minnesota, North
Dakota, Ohio, South Dakota, and
Wisconsin. With this action, Board
representation at the executive level for
potato producers in the Northwest
district increases from 28.5 percent to
33 percent and in the North Central
district from 14 percent to 22 percent.

Section 1207.327(b) of the Plan
provides the authority to the Board to
make rules and regulations, with USDA
approval, to effectuate the terms and
conditions of the Plan. Section
1207.328(a) of the Plan provides the
authority to the Board to select from its
members such officers as may be
necessary and to adopt such rules for
the conduct of its business as the Board
may deem advisable.

Section 1207.507(a) of the Plan’s
administrative rules delineates the
structure of the Board’s Administrative
Committee. The Committee is selected
from among Board members, and is
composed mostly of producer members,
with one or more importer member(s),


mailto:Patricia.Petrella@ams.usda.gov
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 78, No. 125/Friday, June 28, 2013/Proposed Rules

38847

and the public member. The Board,
through the adoption of its bylaws, may
prescribe the manner of selection and
the number of members; except that the
regulations mandate that the Committee
shall include a Chairperson and a fixed
number of Vice-Chairpersons. The
proposed change is intended to facilitate
increased involvement in the Board’s
leadership opportunities from the
Northwest and North Central caucuses
and possibly increase diversity at higher
positions on the Board.

Prior to this change, the Plan
provided for seven Vice-Chairperson
positions on the Committee. Vice-
Chairperson positions are allocated in
the Board’s bylaws to represent
production districts as determined by
the Board. This action increases the
number of Vice-Chairperson positions to
nine. The additional Vice-Chairpersons
would be allocated to the Northwest and
North Central caucuses, which
historically have been the caucuses with
the greatest production.

The second proposed change would
delete the Board’s mailing address from
the Plan’s rules and regulations. Section
1207.501 of the Plan specifies that all
communications in connection with the
Plan shall be addressed to: National
Potato Promotion Board, 7555 East
Hampden Avenue, Suite 412, Denver,
Colorado, 80231. The Board is in the
process of moving to a new location
within Denver, Colorado. Therefore, this
section would need to be amended.
However, USDA is recommending that
this section be deleted so no further
amendment would be required if the
Board moves its office in the future.
Interested persons wanting to contact
the Board can reach them through their
Web site, Facebook, or smartphone
application.

Board Recommendation

The Board met on March 14, 2013,
and unanimously recommended
amending the Committee structure of
the Board and amending the Board’s
mailing address from the Plan. This
action would contribute to effective
administration of the program.

Initial Regulatory Flexibility Act
Analysis

In accordance with the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601—
612), AMS is required to examine the
impact of the proposed rule on small
entities. Accordingly, AMS has
considered the economic impact of this
action on small entities.

According to the Board, it is estimated
that in 2013 there are about 2,500
producers, 1,030 handlers and 240
importers of potatoes and potato

products who are subject to the
provisions of the Plan.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions so
that small businesses will not be
disproportionately burdened. The Small
Business Administration defines, in 13
CFR part 121, small agricultural
producers as those having annual
receipts of no more than $750,000 and
small agricultural service firms
(domestic handlers and importers) as
those having annual receipts of no more
than $7.0 million. Under these
definitions, the majority of the handlers,
producers and importers that would be
affected by this rule would be
considered small entities.

This proposed rule invites comments
on amending the structure of the
Administrative Committee of the Board
and deleting the Board’s mailing
address from the Plan. The Plan is
administered by the Board with
oversight by the U.S. Department of
Agriculture (USDA). Under the Plan,
there are seven Committee Vice-
Chairperson positions. The Board has
recommended that these positions be
increased to nine Vice-Chairpersons.
This proposed change is intended to
facilitate increased involvement in the
Board’s leadership opportunities. The
deletion of the Board’s mailing address
would require no further amendment to
the Plan if the Board’s office is
relocated. The Board’s office is being
relocated so an amendment change was
necessary to the Plan.

This proposed rule would amend
section 1207.507(a) of the Plan by
changing the number of Vice-
Chairperson positions from seven to
nine. Also, the Board’s office address
would be removed from 1207.501 of the
Plan.

Regarding the economic impact of this
proposed rule on affected entities, this
action would impose no costs on
producers, handlers, and importers as a
result of this action. Both changes are
administrative in nature; it would
merely provide additional opportunities
for increased involvement by producers
in the Board’s leadership opportunities
from the larger production areas.

Regarding alternatives, one option to
the proposed action would be to
maintain the status quo and not change
the Administrative Committee structure.
This would not alleviate the concerns
voiced by the Northwest and North
Central caucuses for more
representation and leadership
opportunities. The Board also
considered combining the Southwest
caucus into the Northwest caucus. The
Board concluded that this would cause

the Southwest producers to lose their
representation as there are more
Northwest producers and the available
seats could possibly be absorbed by all
Northwest producers. Therefore, the
proposed recommendation was
approved, as it would allow greater
opportunity for producers from the
Board’s two largest caucus districts to
become engaged in the Board’s
leadership structure. This action would
also make the representation on the
Board more equitable according to
production.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the information collection
and recordkeeping requirements that are
imposed by the Order have been
approved previously under OMB
control number 0581-0093. This
proposed rule would not result in a
change to the information collection and
recordkeeping requirements previously
approved and would impose no
additional reporting and recordkeeping
burden on potato producers, handlers
and importers.

As with all Federal promotion
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. Finally, USDA has not
identified any relevant Federal rules
that duplicate, overlap, or conflict with
this proposed rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Regarding outreach efforts, this action
was discussed by the Board at meetings
over the past year. Board members
discussed the changes with their
respective regions. The Board met in
March 2013 and unanimously made its
recommendation. All of the Board’s
meetings, including meetings held via
teleconference, are open to the public
and interested persons are invited to
participate and express their views.

We have performed this initial RFA
regarding the impact of this proposed
action on small entities and we invite
comments concerning potential effects
of this action on small businesses.

A 15-day comment period is provided
to allow interested persons to respond
to this proposal. Fifteen days is deemed
appropriate because this rule would
need to be in place as soon as possible
so the additional Vice-Chairperson can
participate in Committee meetings. In
addition, the Board’s office has already
relocated so the address needs to be
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deleted promptly. All written comments
timely received will be considered
before a final determination is made on
this matter.

List of Subjects in 7 CFR Part 1207

Advertising, Agricultural research,
Imports, Potatoes, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, 7 CFR part 1207 is proposed
to be amended as follows:

PART 1207—POTATO RESEARCH
AND PROMOTION PLAN

m 1. The authority citation for 7 CFR
part 1207 continues to read as follows:

Authority: 7 U.S.C. 2611-2627 and 7
U.S.C. 7401.

§1207.501 [Removed and Reserved]

m 2. Section 1207.501 is removed and
reserved.

m 3. Section 1207.507(a) is revised to
read as follows:

§1207.507 Administrative Committee.

(a) The Board shall annually select
from among its members an
Administrative Committee composed of
producer members as provided for in
the Board’s bylaws, one or more
importer members, and the public
member. Selection shall be made in
such manner as the Board may
prescribe: Except that such committee
shall include the Chairperson and nine
Vice-Chairpersons, one of whom shall
also serve as the Secretary and Treasurer
of the Board.

* * * * *

Dated: June 24, 2013.
Rex A. Barnes,
Associate Administrator.
[FR Doc. 2013-15578 Filed 6—-27-13; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 922
[Docket No. 130405334-3334-01]
RIN 0648-BD20

Re-establishing the Sanctuary
Nomination Process

AGENCY: Office of National Marine
Sanctuaries (ONMS), National Ocean
Service, National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce (DOC).
ACTION: Proposed rule; request for
public comments.

SUMMARY: NOAA’s ONMS is
announcing that it is re-establishing the
sanctuary nomination process and is
proposing to amend its regulations
governing the process for nominating
and evaluating sites for eligibility as a
national marine sanctuary. This action
would replace the currently inactive
Sanctuary Evaluation List (SEL) with a
new process for local communities and
other interested parties to provide
NOAA with robust, criteria-driven
proposals for new national marine
sanctuaries. To implement this process,
NOAA is seeking public comment on
proposed changes to the sanctuary
nomination and designation procedures,
and on the criteria by which the agency
would analyze nominations for
potential new national marine
sanctuaries. Once these criteria have
been made final, NOAA intends to
solicit nominations for areas of the
marine and Great Lakes environments
that satisfy those criteria for possible
designation as a national marine
sanctuary.

DATES: Comments on this proposed rule
must be received no later than August
27, 2013.

ADDRESSES: You may submit comments,
identified by RIN 0648-BD20, by any
one of the following methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/

#!docketDetail. D=NOAA-NOS-2013]
p091] click the “Comment Now!” icon,
complete the required fields and enter
or attach your comments.

e Mail: Matt Brookhart, Chief, Policy
& Planning Division, Office of National
Marine Sanctuaries, 1305 East-West
Highway, 11th Floor, Silver Spring, MD
20910.

All comments received are a part of
the public record and will be posted to
lhttp://www.regulations.govf without
change. All Personal Identifying
Information (for example, name,
address, etc.) voluntarily submitted by
the commenter may be publicly
accessible. Do not submit confidential
business information or otherwise
sensitive or protected information.
ONMS will accept anonymous
comments (for electronic comments
submitted through the Federal
eRulemaking Portal, enter N/A in the
required fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
PDF file formats only.

FOR FURTHER INFORMATION CONTACT: Matt
Brookhart, Chief, Policy & Planning
Division, NOAA Office of National

Marine Sanctuaries, 1305 East-West
Highway, 11th Floor, Silver Spring, MD
20910, (301) 713-7247.

SUPPLEMENTARY INFORMATION:

Electronic Access

This Federal Register document is
also accessible via the Internet at
http://www.access.gpo.gov/su-docs/
aces/aces140.html|

I. Background

The National Marine Sanctuaries Act
(NMSA or Act, 16 U.S.C. 1431 et seq.)
authorizes the Secretary of Commerce
to, among other things, identify and
designate as national marine sanctuaries
areas of the marine environment,
including the Great Lakes, which are of
special national significance; to manage
these areas as the National Marine
Sanctuary System (NMSS); and to
provide for the comprehensive and
coordinated conservation and
management of these areas and the
activities affecting them in a manner
which complements existing regulatory
authorities. Section 1433 of the NMSA
provides sanctuary designation
standards and factors to consider in
determining whether an area qualifies
for consideration as a potential
sanctuary, and section 1434 establishes
procedures for sanctuary designation
and implementation. Day-to-day
management of the NMSS has been
delegated by the Secretary to the ONMS.
Regulations implementing the NMSA
and each sanctuary are codified in Title
15 Part 922 of the Code of Federal
Regulations (CFR).

NOAA first developed a formal
process for identifying and evaluating
sites for consideration as potential
national marine sanctuaries in the late
1970s. In 1983, NOAA replaced this
process with the Site Evaluation List
(SEL) (48 FR 24295). As described in
NOAA regulations at 15 CFR 922.3, the
SEL was a list of natural and historical
marine resource sites selected by the
Secretary as qualifying for further
evaluation for possible designation as
national marine sanctuaries. The SEL
included detailed criteria, relied on
regional review panels, and was
intended to be reviewed and updated
every five years. When it was published
in 1983, the SEL included 29 sites (48
FR 35568), four of which were
subsequently designated as sanctuaries:
Flower Garden Banks (1991), Stellwagen
Bank (1992), Western Washington Outer
Coast (renamed Olympic Coast, 1994),
and Thunder Bay (2000) national
marine sanctuaries (NMS). The list of
sites on the SEL can be found at
http://sanctuaries.noaa.govl
management/fr/54 fr 53432.pdf]



http://sanctuaries.noaa.gov/management/fr/54_fr_53432.pdf
http://sanctuaries.noaa.gov/management/fr/54_fr_53432.pdf
http://www.regulations.gov/#!docketDetail;D=NOAA-NOS-2013-0091
http://www.regulations.gov/#!docketDetail;D=NOAA-NOS-2013-0091
http://www.regulations.gov/#!docketDetail;D=NOAA-NOS-2013-0091
http://www.access.gpo.gov/su-docs/aces/aces140.html
http://www.access.gpo.gov/su-docs/aces/aces140.html
http://www.regulations.gov
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When the SEL was established, the
criteria for nominating sites to the list
focused primarily on the natural
resource qualities that made an area
eligible for sanctuary designation. The
Marine Sanctuaries Amendments Act of
1984 (Pub. L. 98-496) added historical,
research and educational qualities to the
list of designation criteria. In 1988,
NOAA issued a final rule (53 FR 43801)
reflecting these amendments and, in
1989, announced that it would consider
new sites for the SEL consistent with
these revised criteria (54 FR 53432).

In 1995, the ONMS Director
deactivated the SEL (60 FR 66875) to
focus on management of the existing
sanctuaries, which at that time there
were a total of twelve national marine
sanctuaries. Since then, only one
national marine sanctuary, Thunder Bay
National Marine Sanctuary, has been
added to the NMSS. Public interest in
the designation of new national marine
sanctuaries has, however, remained
strong. A variety of individuals, local,
state, and tribal governments, academic
institutions, citizen groups, and non-
government organizations from coastal
communities around the country have
requested NOAA, the Department of
Commerce, and the President to
consider designating additional
sanctuaries. These requests often
reference the many and diverse benefits
that coastal communities realize from an
adjacent national marine sanctuary,
including, but not limited to:
Meaningful protection of nationally
significant marine resources; significant
social and economic benefits from
expanded travel, tourism, and
recreation, as well as ocean-related jobs;
increased opportunity for, and access to,
federal research focused on local marine
resources; education programs to
promote ocean literacy, sustainable
uses, and stewardship; and community-
driven problem solving for a myriad of
ocean issues.

II. Description of Action

The purpose of this proposed
rulemaking is to:

(1) Provide public notice that NOAA
is re-establishing the public process to
nominate areas of the marine and Great
Lakes environments for consideration as
national marine sanctuaries;

(2) Seek public comment on proposed
changes to various sections of the
ONMS regulations at 15 CFR 922; and

(3) Seek public comment on the
criteria and process NOAA proposes
using to evaluate new sanctuary
nominations.

This proposed rule proposes criteria,
process, and regulatory changes
necessary to provide the American

public an opportunity to nominate
marine areas that NOAA may consider
for designation as a national marine
sanctuary. This new sanctuary
nomination process intends to focus on
proposals generated and driven by local
and regional community groups and
coalitions. As such, it would replace the
old SEL process—which tended towards
an agency-driven, “top-down”
approach—with a more grassroots,
“bottom-up”’ approach to sanctuary
nominations. NOAA is, therefore,
proposing to remove all terminology
referencing the SEL in order to ensure
that the sanctuary nomination process
ultimately implemented by NOAA is
more community driven, open to public
input and analysis, and that any sites
ultimately designated as national
marine sanctuaries have widespread
community support. NOAA will begin
accepting new nominations following
issuance of a final rule, which will be
published after consideration of public
comment on the proposed criteria and
regulations below. NOAA is not
accepting nominations for new national
marine sanctuaries at this time, nor is it
considering evaluation of sites from the
deactivated SEL. If NOAA determines
that a nominated site meets the final
criteria, the agency may then choose to
begin the public process for national
marine sanctuary designation.

The public may re-nominate sites
from the deactivated SEL, per the final
evaluation criteria, and resubmit these
areas for NOAA’s consideration. The
final criteria will be consistent with the
existing standards in section 303(b) of
the NMSA, but they may not mirror
them exactly. In deciding to pursue an
eligible site for designation, NOAA can,
and will, contemplate additional criteria
or clarifications of existing criteria, such
as the ONMS’ fiscal capability to
manage any area as a national marine
sanctuary. Ultimately, the agency seeks
to have the most robust means possible
for designating areas of special national
significance as new national marine
sanctuaries.

III. Request for Public Comments

NOAA requests public comment on:
(1) The completeness and utility of the
following twelve criteria for evaluating
areas of the marine environment as
possible new national marine
sanctuaries; (2) NOAA’s proposed
process steps for receiving sanctuary
nominations; and (3) proposed
amendments to ONMS regulations.

Proposed Nomination Criteria

NOAA will analyze the comments on
these criteria and any additional criteria
proposed by the public and publish the

final evaluation criteria in its final rule
on this process. The twelve criteria
NOAA proposes to evaluate ares of the
marine environment as possible new
national marine sanctuaries are:

(1) The area’s natural resource and
ecological qualities, including its
contribution to biological productivity,
maintenance of ecosystem structure,
maintenance of ecologically or
commercially important or threatened
species or species assemblages,
maintenance of critical habitat of
endangered species, and the
biogeographic representation of the site.

(2) The area’s historical, cultural,
archaeological, or paleontological
significance.

(3) The present and potential uses of
the area that depend on maintenance of
the area’s resources, including
commercial and recreational fishing,
subsistence uses, other commercial and
recreational activities, and research and
education.

(4) The present and potential
activities that may adversely affect the
significance, values, qualities, resources
and uses identified above.

(5) The existing State and Federal
regulatory and management authorities
applicable to the area and the adequacy
of those authorities to fulfill the
purposes and policies of the NMSA.

(6) The manageability of the area,
including such factors as its size, its
ability to be identified as a discrete
ecological unit with definable
boundaries, its accessibility, and its
suitability for monitoring and
enforcement activities.

(7) The public benefits to be derived
from sanctuary status, with emphasis on
the benefits of long-term protection of
nationally significant resources, vital
habitats, and resources which generate
tourism.

(8) The negative impacts produced by
management restrictions on income-
generating activities such as living and
nonliving resources development.

(9) The socioeconomic effects of
sanctuary designation.

(10) The area’s scientific value and
value for monitoring the resources and
natural processes that occur there.

(11) The feasibility of employing
innovative management approaches to
protect sanctuary resources or to
manage compatible uses.

(12) The value of the area as an
addition to the System.

Proposed Sanctuary Nomination
Process

As part of the new sanctuary
nomination process, NOAA is
contemplating the following procedures
and protocols:
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(1) A nomination must have broad
community support, including a
combination of such entities as local
government organizations, elected
officials, tribes, stakeholder groups (e.g.,
industry or non-governmental
organizations), or academia.

(2) In nominating an area for national
marine sanctuary consideration, a
coalition of advocates should strive to
provide documentation and/or analyses
that address as many of the final
evaluation criteria as possible. (NOAA
will publish the final evaluation criteria
in its final rule on this process.)

(3) NOAA will maintain a publically
transparent inventory on the ONMS
Web site of those nominations that have
successfully demonstrated eligibility for
national marine sanctuary designation.
These nominations would not
automatically equate to sanctuary
designation.

(4) NOAA would implement any new
sanctuary designation as a separate
process from the nomination process,
and under the highly participatory
standards enacted by the NMSA and the
National Environmental Policy Act
(NEPA).

Proposed Regulatory Amendments

In this rulemaking, NOAA proposes to
revise 15 CFR 922.10 to codify a
statement that NOAA is once again
accepting nominations for national
marine sanctuary designation. NOAA is
also proposing to eliminate all
regulations related to the SEL by
removing 15 CFR 922.21 and 922.23,
and removing SEL from the Definitions
section at 15 CFR 922.3.

Note that, through a separate
rulemaking action (78 FR 5998, January
28, 2013), NOAA is also proposing to
revise regulations regarding the SEL as
part of a comprehensive regulatory
review pursuant to Executive Order
13563. NOAA will resolve any
inconsistencies between these two rules
in the respective final rules.

IV. Classification

A. Regulatory Flexibility Act

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration (SBA)
that this proposed rule, if adopted,
would not have a significant economic
impact on a substantial number of small
entities. A description of this action, its
purpose, and its legal basis are
described in the preamble to this
proposed rule and is not repeated here.
The factual basis for this certification is
as follows:

This rule proposes administrative
changes to the regulations. The

proposed action will only modify the
procedural regulations to reactivate the
sanctuary nomination process and set
forth the nomination process and
evaluation criteria for evaluating areas
of the marine environment as possible
new national marine sanctuaries.

The types of small entities that may
be impacted by this rulemaking are local
government organizations, tribes,
stakeholder groups (e.g., industry or
non-governmental organizations), or
academia who wish to nominate areas of
the marine environment for
consideration as a national marine
sanctuary. The agency, however, does
not currently have data reflecting how
many of these entities would submit
nominations for possible designation as
a new national marine sanctuary, but it
anticipates that it would be a very small
number. The impacts of this rulemaking
would also be very small, as the
proposed provisions merely set forth the
proposed nomination process and
evaluation criteria. The submission of
nominations is purely voluntary, and
this rulemaking does not impose any
costs or requirements beyond those
related to the preparation of
documentation in support of the
nomination. This action does not
include any decisions or determinations
on future sanctuary site designations.
The impact of future potential national
marine sanctuary designations will be
evaluated individually on a case-by-case
basis and will be subject to a Regulatory
Flexibility Act review at that time.
Therefore, it is not expected that the
modifications of the regulations at 15
CFR 922.10 will have a significant
economic impact on a substantial
number of small entities.

This proposed rule does not establish
any new reporting, record-keeping, or
other compliance requirements.

B. Executive Orders 12866 and 13563

This proposed rule has been
determined to not be significant within
the meaning of Executive Order 12866.

List of Subjects in 15 CFR Part 922

Administrative practice and
procedure, Amendments, Appeals,
Appellant, Application requirements,
Authorizations, Definitions,
Designation, Environmental protection,
Marine resources, Motorized personal
watercraft, Natural resources,
Permitting, Permit procedures,
Prohibited activities, Special use permit,
Stowed and not available for immediate
use, Resources, Research, Traditional
fishing, Water resources.

Dated: June 24, 2013.
Holly A. Bamford,
Assistant Administrator for Ocean Services
and Coastal Zone Management.
Accordingly, for the reasons set forth
above, NOAA proposes to amend 15
CFR part 922 as follows:

PART 922—NATIONAL MARINE
SANCTUARY PROGRAM
REGULATIONS

m 1. The authority citation for part 922
continues to read as follows:

Authority: 16 U.S.C. 1431 et seq.

m 2. Amend § 922.3 by removing the
definitions of “Active Candidate” and
“Site Evaluation List.”

m 3. Revise Subpart B to part 922 to read
as follows:

Subpart B—Sanctuary Nomination
Process

§922.10 General.

(a) The sanctuary nomination process
is currently active.

(b) To find out how to submit a
nomination, contact ONMS by visiting
Wwww.sanctuaries.noaa.gov]

(c) The Director will evaluate all
nominations according to the criteria
identified in section 303(b) of the
National Marine Sanctuaries Act,
Sanctuary Designation Standards (16
U.S.C. 1433), and any further guidance
issued by NOAA.

(d) The Director will maintain a
publically available inventory of sites
that NOAA has determined to be
eligible for sanctuary designation.

(e) A determination that a site is
eligible for sanctuary designation, by
itself shall not subject the site to any
regulatory control under the Act. Such
controls may only be imposed after
designation.

Subpart C—Designation of National
Marine Sanctuaries

§922.21 [Removed and Reserved]

m 4. Remove and reserve § 922.21.
§922.23 [Removed and Reserved]

m 5. Remove and reserve § 922.23.
[FR Doc. 2013-15488 Filed 6—-27-13; 8:45 am]
BILLING CODE 3510-NK—P


http://www.sanctuaries.noaa.gov

Federal Register/Vol. 78, No. 125/Friday, June 28, 2013/Proposed Rules

38851

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 40
[Docket No. RM13-8-000]

Electric Reliability Organization
Proposal To Retire Requirements in
Reliability Standards

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of proposed rulemaking.

SUMMARY: Pursuant to section 215 of the
Federal Power Act, the Commission
proposes to approve the retirement of 34
requirements within 19 Reliability
Standards identified by the North
American Electric Reliability
Corporation (NERC), the Commission-
certified Electric Reliability
Organization. The requirements
proposed for retirement either: Provide
little protection for Bulk-Power System
reliability or are redundant with other
aspects of the Reliability Standards. In
addition, the Commission proposes to
withdraw 41 outstanding Commission
directives that NERC develop
modifications to Reliability Standards.
The Commission believes that the
identified outstanding directives have
either been addressed in some other
manner, are redundant with another
directive or provide general guidance as
opposed to a specific directive and,
therefore, that withdrawal of these
outstanding directives will have little
impact the reliability of the Bulk-Power
System. This proposal is part of the
Commission’s ongoing effort to review
its requirements and reduce
unnecessary burdens by eliminating
requirements that are not necessary to
the performance of the Commission’s
regulatory responsibilities.

DATES: Comments are due August 27,
2013.

ADDRESSES: Comments, identified by
docket number, may be filed in the
following ways:

e Electronic Filing through
Documents created
electronically using word processing
software should be filed in native
applications or print-to-PDF format and
not a scanned format.

e Mail/Hand Delivery: Those unable
to file electronically may mail or hand-
deliver comments to: Federal Energy
Regulatory Commission, Secretary of the
Commission, 888 First Street NE.,
Washington, DC 20426.

Instructions: For detailed instructions
on submitting comments and additional

information on the rulemaking process,
see the Comment Procedures Section of
this document.

FOR FURTHER INFORMATION CONTACT:
Kevin Ryan (Legal Information), Office
of the General Counsel, Federal Energy
Regulatory Commission, 888 First Street
NE., Washington, DC 20426, Telephone:
(202) 502-6840. Michael Gandolfo
(Technical Information), Office of
Electric Reliability, Division of
Reliability Standards and Security,
Federal Energy Regulatory Commission,
888 First Street NE., Washington, DC
20426, Telephone: (202) 502—-6817.
SUPPLEMENTARY INFORMATION:

Notice of Proposed Rulemaking

(Issued June 20, 2013)

1. Pursuant to section 215(d) of the
Federal Power Act (FPA),1 the
Commission proposes to approve the
retirement of 34 requirements within 19
Reliability Standards identified by the
North American Electric Reliability
Corporation (NERC), the Commission-
certified Electric Reliability
Organization (ERO). The proposed
retirements meet the benchmarks set
forth in the Commission’s March 15,
2012 order that requirements proposed
for retirement either: (1) Provide little
protection for Bulk-Power System
reliability or (2) are redundant with
other aspects of the Reliability
Standards.2 Consistent with the
Commission’s proposal in the March
2012 Order, we believe that the
requirements proposed for retirement
can “‘be removed from the Reliability
Standards with little effect on reliability
and an increase in efficiency of the ERO
compliance program.” 3 We seek
comment on our proposal to approve
the retirement of the 34 requirements
identified by NERC.

2. In addition, we propose to
withdraw 41 outstanding Commission
directives that NERC develop
modifications to Reliability Standards.
In Order No. 693 and subsequent final
rules, the Commission has identified
various issues and directed NERC to
develop modifications to the Reliability
Standards or take other action to
address those issues.* While NERC has

116 U.S.C. 8240(d) (2006).

2 See North American Electric Reliability Corp.,
138 FERC 61,193, at P 81 (March 2012 Order),
order on reh’g and clarification, 139 FERC { 61,168
(2012).

31d. P 81.

4 Mandatory Reliability Standards for the Bulk-
Power System, Order No. 693, FERC Stats. & Regs.
q 31,242, order on reh’g, Order No. 693-A, 120
FERC 61,053 (2007). See also Mandatory
Reliability Standards for the Calculation of
Available Transfer Capability, Capacity Benefit
Margins, Transmission Reliability Margins, Total

addressed many of these directives, over
150 directives remain outstanding.
Some of the outstanding directives may
no longer warrant action to assure
reliability of the Bulk-Power System and
should be withdrawn. We have
identified 41 outstanding directives to
withdraw based on the following three
guidelines: (1) Whether the reliability
concern underlying the outstanding
directive has been addressed in some
manner, rendering the directive stale;
(2) whether the outstanding directive
provides general guidance for standards
development rather than a specific
directive; and (3) whether the
outstanding directive is redundant with
another directive. The 41 outstanding
directives we propose to withdraw are
listed in Attachment A to this Notice of
Proposed Rulemaking (NOPR). The
withdrawal of these directives will
enhance the efficiency of the Reliability
Standards development process, with
little or no impact on Bulk-Power
System reliability.

3. Pursuant to Executive Order 13579,
the Commission issued a plan to
identify regulations that warrant repeal
or modification, or strengthening,
complementing, or modernizing where
necessary or appropriate.® In the Plan,
the Commission also stated that it
voluntarily and routinely, albeit
informally, reviews its regulations to
ensure that they achieve their intended
purpose and do not impose undue
burdens on regulated entities or
unnecessary costs on those entities or
their customers. The proposal in this
NOPR is a part of the Commission’s
ongoing effort to review its requirements
and reduce unnecessary burdens by
eliminating requirements that are not
necessary to the performance of the
Commission’s regulatory
responsibilities.

I. Background

A. Section 215 of the FPA

4. Section 215 of the FPA requires the
Commission-certified ERO to develop
mandatory and enforceable Reliability

Transfer Capability, and Existing Transmission
Commitments and Mandatory Reliability Standards
for the Bulk-Power System, Order No. 729, 129
FERC { 61,155 (2009), order on clarification, Order
No. 729-A, 131 FERC { 61,109 (2010), order on
reh’g and reconsideration, Order No. 729-B, 132
FERC 61,027 (2010).

5Plan for Retrospective Analysis of Existing
Rules, Docket No. AD12-6-000 (Nov. 8, 2011).
Executive Order 13579 requests that independent
agencies issue public plans for periodic
retrospective analysis of their existing ‘“‘significant
regulations.” Retrospective analysis should identify
“significant regulations” that may be outmoded,
ineffective, insufficient, or excessively burdensome,
and to modify, streamline, expand, or repeal them
in order to achieve the agency’s regulatory
objective.
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Standards, subject to Commission
review and approval. Once approved,
the Reliability Standards may be
enforced in the United States by the
ERO subject to Commission oversight,
or by the Commission independently.¢
Pursuant to the requirements of FPA
section 215, the Commission established
a process to select and certify an ERO 7
and, subsequently, certified NERC as the
ERO.8

B. March 2012 Order

5. In the March 2012 Order, the
Commission accepted, with conditions,
NERC’s “Find, Fix, Track and Report”
(FFT) initiative. The FFT process, inter
alia, provides NERC and the Regional
Entities the flexibility to address lower-
risk possible violations through an FFT
informational filing as opposed to
issuing and filing a Notice of Penalty. In
addition, the Commission raised the
prospect of revising or removing
requirements of Reliability Standards
that “provide little protection for Bulk-
Power System reliability or may be
redundant.” © Specifically, the
Commission stated:

The Commission notes that NERC’s FFT
initiative is predicated on the view that many
violations of requirements currently included
in Reliability Standards pose lesser risk to
the Bulk-Power System. If so, some current
requirements likely provide little protection
for Bulk-Power System reliability or may be
redundant. The Commission is interested in
obtaining views on whether such
requirements could be removed from the
Reliability Standards with little effect on
reliability and an increase in efficiency of the
ERO compliance program. If NERC believes
that specific Reliability Standards or specific
requirements within certain Standards
should be revised or removed, we invite
NERC to make specific proposals to the
Commission identifying the Standards or
requirements and setting forth in detail the
technical basis for its belief. In addition, or
in the alternative, we invite NERC, the
Regional Entities and other interested entities
to propose appropriate mechanisms to
identify and remove from the Commission-
approved Reliability Standards unnecessary
or redundant requirements. We will not
impose a deadline on when these comments
should be submitted, but ask that to the
extent such comments are submitted NERC,
the Regional Entities, and interested entities

6 See 16 U.S.C. 8240(e)(3).

7 Rules Concerning Certification of the Electric
Reliability Organization; and Procedures for the
Establishment, Approval, and Enforcement of
Electric Reliability Standards, Order No. 672, FERC
Stats. & Regs. { 31,204, order on reh’g, Order No.
672—A, FERC Stats. & Regs. 31,212 (2006).

8 North American Electric Reliability Corp., 116
FERC q 61,062, order on reh’g and compliance, 117
FERC { 61,126 (2006), aff’d sub nom. Alcoa Inc. v.
FERC, 564 F.3d 1342 (D.C. Cir. 2009).

9March 2012 Order, 138 FERC { 61,193 at P 81.

coordinate to submit their respective
comments concurrently.10

In response, NERC initiated a review,
referred to as the “P 81 project,” to
identify requirements that could be
removed from Reliability Standards
without impacting the reliability of the
Bulk-Power System.

II. NERC Petition

6. In its February 28, 2013 petition,
NERC seeks Commission approval of the
retirement of 34 requirements within 19
Reliability Standards. NERC asserts that
the 34 requirements proposed for
retirement ““‘are redundant or otherwise
unnecessary’” and that “violations of
these requirements . . . pose a lesser
risk to the reliability of the Bulk-Power
System.” 11 In addition, NERC states
that it is not proposing to retire any
Reliability Standard in its entirety, and
the remaining requirements of each
affected Reliability Standard will
remain in continuous effect. NERC
maintains that the requirements
proposed for retirement ‘“can be
removed [from the Reliability
Standards] with little to no effect on
reliability.” 12 NERC also asserts that the
proposed retirement of the 34
requirements ‘“will allow industry
stakeholders to focus their resources
appropriately on reliability risks and
will increase the efficiency of the ERO
compliance program.” 13

7. In addition, in its petition, NERC
provides a description of the
collaborative process adopted by
industry stakeholders to respond to the
Commission’s proposal in paragraph 81
of the March 2012 Order. NERC
maintains that the “scope of the P 81
project was limited solely to the
removal of requirements in their
entirety that would not otherwise
compromise the integrity of the specific
Reliability Standard or impact the
reliability of the BES.” 14 Further, NERC
states that the criteria adopted to
identify potential requirements for
retirement ‘“were designed so that no
rewriting or consolidation of
requirements would be necessary.” 15

8. NERC states that the “P 81 Team”
developed three criteria for its review:

(1) Criterion A: An overarching criteria
designed to determine that there is no
reliability gap created by the proposed
retirement; (2) Criterion B: consists of seven
separate identifying criteria designed to
recognize requirements appropriate for

10[d.
11 Petition at 2.
12[d.
13[d.
141d.
15 [d.

retirement (administrative; data collection/
data retention; documentation; reporting;
periodic updates; commercial or business
practice; and redundant); and (3) Criterion C:
consists of seven separate questions designed
to assist the P 81 Team in making an
informed decision regarding whether
requirements are appropriate to propose for
retirement.16

9. Specifically, the seven questions
adopted for Criterion C are:

C1: Was the Reliability Standard
requirement part of a FFT filing?

Is the Reliability Standard
requirement being reviewed in an
on-going Standards Development
Project?

What is the VRF of the Reliability
Standard requirement?

In which tier of the 2013 [Actively
Monitored List] does the Reliability
Standard requirement fall?

Is there a possible negative impact
on NERC’s published and posted
reliability principles?

Is there any negative impact on the
defense in depth protection of the
Bulk Electric System?

Does the retirement promote results
or performance based Reliability
Standards?

10. NERC maintains that the project
team focused on the identification of
“lower-level facilitating requirements
that are either redundant with other
requirements or where evidence
retention is burdensome and the
requirement is unnecessary’’ because
the reliability goal is achieved through
other standards or mechanisms.1” NERC
asserts that the proposed retirement of
documentation requirements will not
create a gap in reliability because
“NERC and the Regional Entities can
enforce reporting obligations pursuant
to section 400 of NERC’s Rules of
Procedure and Appendix 4C to ensure
that necessary data continues to be
submitted for compliance and
enforcement purposes.” 18 NERC asserts
that although the P 81 project proposes
to retire requirements associated with
data retention or documentation, ‘‘the
simple fact that a requirement includes
a data retention or documentation
element does not signify that it should
be considered for retirement or is
otherwise inappropriately designated as
arequirement.” 19

11. Based on this approach, NERC
identified the following 34 requirements

C2:

C3:

C4.

Cs:

Cé:

C7:

16 Id.

17]d. at 7.

18]d. at 8 (citing North American Electric
Reliability Corp., 141 FERC { 61,241 at P 82 (2012)
(approving proposed revisions to NERC’s Rules of
Procedure)).

19]1d. at 9 (emphasis in original).
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within 19 Reliability Standards for

potential retirement:

e BAL-005-0.2b, Requirement R2—
Automatic Generation Control

e CIP-003-3, —4, Requirement R1.2—
Cyber Security—Security
Management Controls 20

e CIP-003-3, —4, Requirements R3,
R3.1, R3.2, and R3.3—Cyber
Security—Security Management
Controls

e CIP-003-3, —4, Requirement R4.2—
Cyber Security—Security
Management Controls

e CIP-005-3a, —4a, Requirement R2.6—
Cyber Security—Electronic Security
Perimeter(s)

e CIP-007-3, —4, Requirement R7.3—
Cyber Security—Systems Security
Management

e EOP-005-2, Requirement R3.1—
System Restoration from Blackstart
Services

e FAC-002-1, Requirement R2—
Coordination of Plans for New
Facilities

¢ FAC-008-3, Requirements R4 and
R5—Facility Ratings

e FAC-010-2.1, Requirement R5—
System Operating Limits
Methodology for the Planning
Horizon

e FAC-011-2.1, Requirement R5—
System Operating Limits
Methodology for the Operations
Horizon

e FAC-013-2, Requirement R3—
Assessment of Transfer Capability for
the Near-term Transmission Planning
Horizon

e INT-007-1, Requirement R1.2—
Interchange Confirmation

e JRO-016-1, Requirement R2—
Coordination of Real-Time Activities
between Reliability Coordinators

e NUC-001-2, Requirements R9.1,
R9.1.1, R9.1.2, R9.1.3, and R1.9.4—
Nuclear Plant Interface Coordination

e PRC-010-0, Requirement R2—
Assessment of the Design and
Effectiveness of UVLS Programs

e PRC-022-1, Requirement R2—Under-
Voltage Load Shedding Program
Performance

e VAR-001-2, Requirement R5—
Voltage and Reactive Control
12. NERC also requests that the

Commission approve the

implementation plan, provided as

Exhibit C to NERC’s petition, which

provides that the identified

requirements will be retired

20 NERC explains that although only eight
requirements in the Critical Infrastructure
Protection (CIP) body of Reliability Standards are
proposed for retirement, NERC proposes the
retirement of those eight requirements in both CIP
versions 3 and 4. Therefore, the total number of CIP
requirements proposed for retirement is sixteen.

immediately upon Commission
approval.

13. NERC states that it will apply the
“concepts” from the P 81 project to
improve the drafting of Reliability
Standards going forward. Specifically,
NERC explains that Reliability
Standards development projects “will
involve stronger examination for
duplication of requirements across the
NERC body of Reliability Standards and
the technical basis and necessity for
each and every requirement will
continue to be evaluated.” 21 According
to NERC, requirements that were
proposed and ultimately not included in
the immediate filing will be mapped for
consideration as part of addressing
existing standards projects and five-year
reviews of standards that have not been
recently revised.

III. Discussion

A. Proposed Retirement of Requirements

14. Pursuant to section 215 of the
FPA, we propose to approve the
retirement of the 34 requirements
within 19 Reliability Standards
identified by NERC as just, reasonable,
not unduly discriminatory or
preferential, and in the public interest.
In the March 2012 Order, the
Commission explained that “some
current requirements likely provide
little protection for Bulk-Power System
reliability or may be redundant. The
Commission is interested in obtaining
views on whether such requirements
could be removed from the Reliability
Standards with little effect on reliability
and an increase in efficiency of the ERO
compliance program.” 22 In general, the
proposed retirements satisfy the
expectations set forth in the March 2012
Order; namely, the requirements
proposed for retirement either: (1)
Provide little protection for Bulk-Power
System reliability or (2) are redundant
with other aspects of the Reliability
Standards.

15. We agree with NERC that the
elimination of certain requirements that
pertain to the information collection or
documentation will not result in a
reliability gap. Section 400 and
Appendix 4C (Uniform Compliance
Monitoring and Enforcement Program)
of the NERC Rules of Procedure provide
NERC and the Regional entities the
authority to enforce reporting
obligations necessary to support
reliability.23 This authority, used in the
appropriate manner, justifies retiring

21 Petition at 9.
22 March 2012 Order, 138 FERC { 61,193 at P 81.

23 See North American Electric Reliability Corp.,
141 FERC ] 61,241 at P 82.

certain documentation-related
requirements that provide limited, if
any, support for reliability. We
anticipate that the retirement of such
requirements will enhance the
efficiency of the ERO compliance
program, as well as the efficiency of
individual registered entity compliance
programs.

16. The specific requirements, NERC’s
rationale supporting retirement, and the
Commission’s proposed approval of the
retirements are outlined below.

Resource and Demand Balancing
Reliability Standards

17. BAL-005-0.2b, Requirement R2—
Automatic Generation Control:

R2. Each Balancing Authority shall
maintain Regulating Reserve that can be
controlled by AGC to meet the Control
Performance Standard.

18. NERC states that the reliability
purpose of BAL-005-0.2b is “to
establish requirements for Balancing
Authority Automatic Generation Control
(“AGC”) necessary to calculate Area
Control Error (“ACE”) and to routinely
deploy the Regulating Reserve.” 24
NERC asserts that the reliability purpose
and objectives of BAL-005-0.2b will not
be affected by the retirement of
Requirement R2.25 Specifically, NERC
states that BAL—005 is related to BAL—
001—Real Power Balancing Control
Performance, and a ‘“‘Balancing
Authority must use AGC to control its
Regulating Reserves to meet the Control
Performance Standards (‘““CPS’’) as set
forth in BAL-001-0.1a Requirements R1
and R2.”26 According to NERG, the
“primary purpose of Requirement R2 is
to specify how a Balancing Authority
must meet [the Control Performance
Standards], i.e., through the use of
[Automatic Generation Control].” 27

19. NERC states that, although the
Commission has previously rejected an
argument regarding the potential
redundancy of Requirement R2, “this
Requirement is redundant in an
operational sense.” 28 NERC asserts that,
while a balancing authority may be able
to meet its Control Performance
Standard without automatic generation
control, “it cannot do so for any
extended period of time, and, therefore,
Balancing Authorities must use
[Automatic Generation Control] to
control Regulating Reserves to satisfy
obligations under BAL-001-0.1a

24 Petition at 12—13.
25]d. at 13.

26 [d.

27 [d.

28]d. at 14.
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Requirements R1 and R2.” 29 NERC
concludes that ‘“Balancing Authorities
must still have Regulating Reserves that
can be controlled by [Automatic
Generation Control] to satisfy the
[Control Performance Standards] in
BAL-001-0.1a Requirements R1 and
R2” if BAL-005-0.2b, Requirement R2
is retired.3°

20. We propose to approve the
retirement of BAL-005—0.2b,
Requirement R2 based on NERC’s
assertion that the requirement is
redundant with BAL-001-0.1a,
Requirements R1 and R2. Specifically,
we propose to accept NERC’s
explanation that the obligation to
maintain regulating reserves controlled
by automatic generation control under
BAL-005-0.2b, Requirement R2 is
redundant from an operational
perspective with the obligation to meet
the Control Performance Standards in
BAL-001-0.1a, Requirements R1 and
R2. As NERC notes, although a
balancing authority can meet the
Control Performance Standards without
automatic generation control, it is
reasonable to assume that it cannot
operate in that manner for an extended
period of time and that a balancing
authority must ultimately rely on
regulating reserves controlled by
automatic generation control.

Critical Infrastructure Protection
Reliability Standards

21. CIP-003-3, —4, Requirement
R1.2—Cyber Security—Security
Management Controls:

R1.2. The cyber security policy is readily
available to all personnel who have
access to, or are responsible for, Critical
Cyber Assets.

22. NERC states that CIP—003 requires
responsible entities to have minimum
security management controls in place
to protect critical cyber assets.
According to NERC, the “‘reliability
purpose and objectives of CIP—003 are
unaffected by the proposed retirement
of Requirement R1.2.”” 31 NERC states
that “CIP-003 Requirement R1.2 is an
administrative task that requires
Responsible Entities to ensure that their
cyber security policy is readily available
to personnel” and that retirement of
Requirement R1.2 will not create a gap
in reliability.32

23. We propose to approve the
retirement of CIP-003-3, -4,
Requirement R1.2 based on NERC’s
explanation that it is an administrative
provision that provides little protection

29[d.
30[d.
31Petition at 15.
32[d.

for Bulk-Power System reliability. As
NERC explains, the training,
procedures, and process related
requirements of the CIP standards
render having the cyber security policy
readily available an unnecessary
requirement.33 Thus, we agree that CIP—
003-3, —4, Requirement R1.2 may be
viewed as redundant with the training
obligations imposed under CIP-004—-3a
that require specific training for all
employees, including contractors and
service vendors, who have access to
critical cyber assets. We also agree with
NERC that CIP-003-3, —4, Requirement
R1.2 creates a compliance burden that
outweighs the reliability benefit of
requiring a responsible entity to ensure
that its general cyber security policy is
readily available.

24. CIP-003-3, —4, Requirements R3,
R3.1, R3.2, and R3.3—Cyber Security—
Security Management Controls:

R3. Exceptions—Instances where the
Responsible Entity cannot conform to its
cyber security policy must be
documented as exceptions and
authorized by the senior manager or
delegate(s).

R3.1. Exceptions to the Responsible Entity’s
cyber security policy must be
documented within thirty days of being
approved by the senior manager or
delegate(s).

R3.2. Documented exceptions to the cyber
security policy must include an
explanation as to why the exception is
necessary and any compensating
measures.

R3.3. Authorized exceptions to the cyber
security policy must be reviewed and
approved annually by the senior
manager or delegate(s) to ensure the
exceptions are still required and valid.
Such review and approval shall be
documented.

25. NERC states that CIP—003 requires
Responsible Entities to have minimum
security management controls in place
to protect critical cyber assets. NERC
asserts that the “reliability purpose and
objectives of CIP—003 are unaffected by
the proposed retirement of
Requirements R3, and R3.1 through
R3.3.” 34 NERC characterizes CIP-003—
3, —4, Requirements R3, R3.1, R3.2, and
R3.3 as administrative tasks and
indicates that the proposed retirement
of these requirements presents no
reliability gap. NERC explains that the
requirements at issue “only apply to
exceptions to internal corporate policy,
and only in cases where the policy
exceeds a Reliability Standards
requirement or addressees an issue that
is not covered in a Reliability

33 Id., NERC Petition, Exhibit E (Paragraph 81

Technical Whitepaper) at 17.
34 Petition at 17.

Standard.” 3 NERC maintains that the
retirement of Requirements R3, R3.1,
R3.2, and R3.3 “would not impact an
entity’s ability to maintain such an
exception process within its corporate
policy governance procedures, if it is so
desired.” 36

26. NERC explains that CIP-003-3,
—4, Requirement R3, R3.1, R3.2, and
R3.3 “have proven not to be useful and
have been subject to
misinterpretation.” 37 Specifically,
NERC states that entities may be
interpreting CIP-003-3, -5,
Requirement R3 and its sub-
requirements as allowing for an
exemption from compliance with one or
more requirements of a Reliability
Standard. NERC explains that this
misinterpretation has created an
unnecessary burden because entities
have ““allocate[d] time and resources to
tasks that are misaligned with the [CIP]
requirements themselves.” 38 In
addition, NERC notes that the
misunderstanding of the requirements
has affected the efficiency of the ERO
compliance program due to “the amount
of time and resources needed to clear up
the misunderstanding and coach entities
on the meaning of the CIP exception
requirements.” 39

27. We propose to approve the
retirement of CIP-003-3, —4,
Requirements R3, R3.1, R3.2, and R3.3
based on NERC’s explanation that
Requirements R3, R3.1, R3.2, and R3.3
impose administrative tasks that
provide little protection for Bulk-Power
System reliability. As NERC notes, the
exception process outlined under CIP—
003-3, —4, Requirements R3, R3.1, R3.2,
and R3.3 only applies to a responsible
entity’s internal corporate policy, and
only in situations where a responsible
entity’s internal corporate policy
exceeds a CIP Reliability Standard
requirement. The retirement of CIP—
003-3, —4, Requirements R3, R3.1, R3.2,
and R3.3 will not affect a responsible
entity’s compliance with the body of the
CIP Reliability Standards.

28. CIP-003-3, —4, Requirement
R4.2—Cyber Security—Security
Management Controls:

R4.2. The Responsible Entity shall classify
information to be protected under this
program based on the sensitivity of the
Critical Cyber Asset information.

29. NERC states that CIP-003,
Requirement R4.2 requires responsible
entities to classify information based on
its “sensitivity.” NERC characterizes

351d.
36 [d.
37 Id., Exhibit E at 21.
38]d.
391d.
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this task as an “administrative task” that
is redundant with CIP-003-3, —4,
Requirement R4. According to NERC,
Requirement R4 already requires a
Responsible Entity to classify critical
cyber information and the “only
difference between Requirements R4
and R4.2 is that the subjective term
‘based on sensitivity’ has been added [to
Requirement R4.2], thus, making it
essentially redundant.” 4 NERC
maintains that the retirement of R4.2
presents no reliability gap.

30. We propose to approve the
retirement of CIP-003-3, -4,
Requirement R4.2 based on NERC’s
explanation that Requirement R4.2 is
redundant with CIP-003-3, -4,
Requirement R4. Specifically, the only
distinction between CIP-003-3, -4,
Requirement R4.2 and Requirement R4
is the subjective term “based on the
sensitivity.” The obligation in
Requirement R4 that a responsible
entity must identify, classify, and
protect Critical Cyber Asset information
remains even with the retirement of
Requirement R4.2.

31. CIP-005-3a, —4a, Requirement
R2.6—Cyber Security—Electronic
Security Perimeter(s):

R2.6. Appropriate Use Banner—Where
technically feasible, electronic access
control devices shall display an
appropriate use banner on the user
screen upon all interactive access
attempts. The Responsible Entity shall
maintain a document identifying the
content of the banner.

32. NERC states that the general
purpose of CIP-005—3a, —4a is to ensure
a proper or secure access point
configuration. NERC asserts that the
“implementation of an appropriate use
banner . . . on a user’s screen for all
interactive access attempts into the
Electronic Security Perimeter . . .is an
activity or task that is administrative.” 41
NERC states that the implementation of
an appropriate use banner does not
support the general purpose of CIP—
005—3a, —4a and, thus, retirement of the
provision }():resentg, no reliability gap.42

33. NERC explains that Requirement
R2.6 has also been the subject of
numerous technical feasibility
exceptions for devices that cannot
support such a banner and, thus, has
diverted resources from more
productive efforts. NERC avers that ““the
ERO’s compliance program would
become more efficient if CIP-005-3a,
—4a [Requirement] R2.6 was retired,

40 Petition at 19.

41]d. at 20.

42 An “appropriate use banner” is a notification
presented to the user when accessing a system
through an electronic access control device that is
intended to emphasize the corporate policy on the
appropriate use of the system.

because ERO time and resources could

be reallocated to monitor compliance

with the remainder of CIP-005-3a, —4a,
which provides for more effective
controls of electronic access at all

electronic access points into the ESP.” 43

34. We propose to approve the
retirement of CIP-005-3a, —4a,
Requirement R2.6 based on NERC’s
explanation that Requirement R2.6
represents an administrative task that
provides little protection for Bulk-Power
System reliability. As NERC notes, the
implementation of an appropriate use
banner as required under CIP-005-3a,
—4a, Requirement R2.6 does not further
the general goal of controlling electronic
access at all electronic access points to
the Electronic Security Perimeter(s). In
addition, Requirement R2.6 has been the
subject of numerous technical feasibility
exceptions due to the fact that not all
devices can support an appropriate use
banner.

35. CIP-007-3, —4, Requirement
R7.3—Cyber Security—Systems
Security Management:

R7.3. The Responsible Entity shall maintain
records that such assets were disposed of
or redeployed in accordance with
documented policies.

36. NERC states that Requirement
R7.3 requires the maintaining of records
for the purpose of demonstrating
compliance with disposing of or
redeploying Cyber Assets in accordance
with documented procedures. NERC
asserts, however, that it and the
Regional Entities can require the
production of records to demonstrate
compliance under section 400 of the
NERC Rules of Procedure. Therefore,
NERC maintains that “Requirement R7.3
is redundant and unnecessary.” 44

We propose to approve the retirement
of CIP-007-3, —4, Requirement R7.3.
The retirement of Requirement R7.3 will
not relieve a responsible entity of the
obligation to dispose of or redeploy a
Cyber Asset in the manner set forth in
CIP-007-3, —4, Requirement R7. Should
NERC or the Regional Entities seek to
confirm that a responsible entity is
complying with the substantive
obligations in CIP-007-3, —4,
Requirement R7, they can invoke their
authority under section 400 of the NERC
Rules of Procedure.

Emergency Preparedness and
Operations Reliability Standards

37. EOP-005-2, Requirement R3.1—
System Restoration from Blackstart
Services:

R3.1. If there are no changes to the
previously submitted restoration plan,

43]d. at 21.

44]d. at 22.

the Transmission Operator shall confirm
annually on a predetermined schedule to
its Reliability Coordinator that it has
reviewed its restoration plan and no
changes were necessary.

38. NERC states that the reliability
purpose of EOP-005-2 is to ensure that
plans, Facilities, and personnel are
prepared to enable system restoration
from blackstart resources to assure that
reliability is maintained during
restoration and priority is placed on
restoring the Interconnection. According
to NERC, the reliability purpose of EOP—
005 will be unaffected by the retirement
of Requirement R3.1.

39. NERC explains that “EOP-005-2
Requirement R3 currently requires the
Transmission Operator to submit its
restoration plan to its Reliability
Coordinator, whether or not the plan
includes changes.” 45 NERC maintains
that, since a transmission operator is
already obligated to review and submit
its restoration plan to its reliability
coordinator annually whether or not
there has been a change, “EOP—-005-2
Requirement R3.1 only adds a separate,
duplicative administrative burden for
the entity to also confirm that there
were no changes|.]” 46

40. We propose to approve the
retirement of EOP-005-2, Requirement
R3.1 based on NERC’s explanation that
Requirement R3.1 is redundant with
EOP-005-2, Requirement R3.
Specifically, Requirement R3 requires a
responsible entity to review its
restoration plan and submit the plan to
its reliability coordinator annually. As
NERC notes, Requirement R3.1 adds a
separate, duplicative administrative
burden requiring a transmission
operator to confirm whether or not the
restoration plan reflects any changes.
The retirement of Requirement R3.1 will
not remove the transmission operator’s
obligation to review and submit its
restoration plan to its reliability
coordinator on an annual basis.

Facilities Design, Connections, and
Maintenance Reliability Standards

41. FAC-002—-1, Requirement R2—
Coordination of Plans for New
Facilities:

R2. The Planning Authority, Transmission
Planner, Generator Owner, Transmission
Owner, Load-Serving Entity, and
Distribution Provider shall each retain its
documentation (of its evaluation of the
reliability impact of the new facilities
and their connections to the
interconnected transmission systems) for
three years and shall provide the
documentation to the Regional

45]d. at 23.
46 Id. at 24.
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Reliability Organization(s) and NERC on
request (within 30 calendar days).

42. NERC states that the reliability
purpose of FAG-002 is to avoid adverse
impacts on reliability by requiring
generator owners and transmission
owners and electricity end-users to meet
facility connection and performance
requirements. Specifically, NERC
maintains that “Responsible Entities
have an existing obligation to produce
the same information required by
Requirement R2 to demonstrate
compliance with Requirement R1 and
its sub-requirements, thus making
Requirement R2 redundant.” 47 NERC
concludes that the retirement of
Requirement R2 presents no reliability
gap. NERC asserts that the reliability
purpose of FAC-002 will be unaffected
by the retirement of Requirement R2.

43. We propose to approve the
retirement of FAC-002-1, Requirement
R2 based on NERC’s explanation that
Requirement R2 is redundant with the
compliance obligations imposed by
FAC-002-1, Requirement R1 and its
sub-requirements. While FAC-002-1,
Requirement R2 requires a responsible
entity to retain documentation of the
evaluation of the reliability impact of
new facilities and their connections to
the interconnected transmission systems
for three years, Requirement R1 and its
sub-requirements require a responsible
entity to have evidence and
documentation of the evaluation in
order to show that it is in compliance.
We also note that Part D, Section 1.4 of
FAC-002-1 separately specifies a data
retention period of three years for this
evaluation. The retirement of
Requirement R2 should not result in a
reliability gap on account of the need to
maintain evidence and documentation
to show compliance with FAC-002-1,
Requirement R1.

44. FAC-008-3, Requirements R4 and
R5—Facility Ratings:

R4. Each Transmission Owner shall make
its Facility Ratings methodology and
each Generator Owner shall each make
its documentation for determining its
Facility Ratings and its Facility Ratings
methodology available for inspection
and technical review by those Reliability
Coordinators, Transmission Operators,
Transmission Planners and Planning
Coordinators that have responsibility for
the area in which the associated
Facilities are located, within 21 calendar
days of receipt of a request.

R5. If a Reliability Coordinator,
Transmission Operator, Transmission
Planner or Planning Coordinator
provides documented comments on its
technical review of a Transmission
Owner’s Facility Ratings methodology or

47]d. at 25.

Generator Owner’s documentation for
determining its Facility Ratings and its
Facility Rating methodology, the
Transmission Owner or Generator Owner
shall provide a response to that
commenting entity within 45 calendar
days of receipt of those comments. The
response shall indicate whether a change
will be made to the Facility Ratings
methodology and, if no change will be
made to that Facility Ratings
methodology, the reason why.

45. NERC states that “the reliability
objective [of FAC-008 is] that facility
ratings produced by the methodologies
of the Transmission Owner or Generator
Owner shall equal the most limiting
applicable equipment rating, and
consider, for example, emergency and
normal conditions, historical
performance, nameplate ratings, etc.” 48
NERC asserts that this reliability
objective “is not significantly or
substantively advanced by FAC-008-3
R4 (available for inspection) and R5
(comment and responsive
comments).” 49 NERC states that the
retirement of FAC-008-03,
Requirements R4 and R5 will not create
a reliability gap ““because Transmission
Owners and Generator Owners must
comply with the substantive
requirements of FAC-008-3 regarding
their facility rating methodologies
whether or not the exchange envisioned
by FAC-008-3 R4 and R5 occurs.” 59

46. NERC states further that “neither
FAC-008-3 R4 nor R5 require that the
Transmission Owner and Generator
Owner change its methodology, rather
FAC-008-3 R4 and R5 are designed as
an exchange of comments that may be
an avenue to advance commercial
interests.” 51 Therefore, NERC asserts
that FAC-008-3, Requirements R4 and
R5 represent “‘an administrative task
that does little, if anything, to benefit or
protect the reliable operation of the BES,
and has the potential to implicate
commercially sensitive issues.” 52 NERC
concludes that “the ERO compliance
program would gain efficiencies by no
longer having to track whether requests
for technical review had occurred,
comments provided and reallocate time
and resources to monitoring the
Transmission Owner’s or Generator
Owner’s adherence to substantive
requirements of FAC-008-3.” 53

47. We propose to approve the
retirement of FAC-008-03,
Requirements R4 and R5 based on
NERC’s explanation that Requirements

48 Exhibit E at 40.
49 Id.

50]d.

51]d.

52]d. at 41.

531d.

R4 and R5 impose an administrative
task that provides little protection for
Bulk-Power System reliability. The
retirement of Requirements R4 and R5
will not relieve a transmission owner or
generator owner of the obligation to
have documentation supporting its
facility ratings methodology.

Requirements R4 and R5, therefore,
impose a compliance burden with little
attendant reliability benefit.

48. FAC-010-2.1, Requirement R5—
System Operating Limits Methodology
for the Planning Horizon:

R5. If arecipient of the SOL Methodology
provides documented technical
comments on the methodology, the
Planning Authority shall provide a
documented response to that recipient
within 45 calendar days of receipt of
those comments. The response shall
indicate whether a change will be made
to the SOL Methodology and, if no
change will be made to that SOL
Methodology, the reason why.

49. NERC states that the reliability
purpose of FAC-010-2.1 is to ensure
that system operating limits used in the
reliable planning of the bulk electric
system are determined based on an
established methodology.?¢ NERC
asserts that the reliability purpose of
FAC-010-2.1 will be unaffected by the
retirement of Requirement R5. NERC
states that ““[t]he retirement of FAC—
010-2.1 R5 does not create a reliability
gap, because the Planning Authority
must comply with the substantive
requirements of FAC-010-2.1 whether
or not the exchange envisioned by FAC-
010-2.1 R5 occurs.” 55

50. NERC states that “FAC-010- 2.1
R5 sets forth an administrative task that
does little, if anything, to benefit or
protect the reliable operation of the BES,
and has the potential to implicate
commercially sensitive issues.” 56
According to NERC, ““a Planning
Authority’s time and resources would
be better spent complying with the
substantive requirements of FAG-010—
2.1.”57 NERC concludes that “the ERO
compliance program would gain
efficiencies by no longer having to track
whether requests for technical review
had occurred, comments provided and
reallocate time and resources to
monitoring the Planning Authority’s

54]d. at 43. The NERC Glossary of Terms Used in
Reliability Standards defines “system operating
limit” as:

The value (such as MW, MVar, Amperes,
Frequency or Volts) that satisfies the most limiting
of the prescribed operating criteria for a specified
system configuration to ensure operation within
acceptable reliability criteria.

55 Exhibit E at 43.

56 Id.

571d.
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adherence to substantive requirements
of FAC-010-2.1.” 58

51. We propose to approve the
retirement of FAC-010-2.1,
Requirement R5 based on NERC’s
explanation that Requirement R5
imposes an administrative task that
provides little protection for Bulk-Power
System reliability. The retirement of
Requirement R5 will not relieve a
planning authority of the obligation to
document its system operating limits
methodology under the remaining
provisions of FAC-010-2.1. In addition,
the retirement of Requirement R5 will
not relieve a planning authority from its
obligation pursuant to Requirement R4
of the standard to provide its system
operating limits methodology, including
any changes to the methodology, to the
appropriate entities prior to the effective
date of any such change. Based on the
explanation in NERC'’s petition,
Requirement R5 imposes a compliance
burden with little attendant reliability
benefit.

52. FAC-011-2.1, Requirement R5—
System Operating Limits Methodology
for the Operations Horizon:

R5. If arecipient of the SOL Methodology
provides documented technical
comments on the methodology, the
Reliability Coordinator shall provide a
documented response to that recipient
within 45 calendar days of receipt of
those comments. The response shall
indicate whether a change will be made
to the SOL Methodology and, if no
change will be made to that SOL
Methodology, the reason why.

53. NERC states that FAC-011-2
Requirement R5 requires that, when a
reliability coordinator receives
comments on its system operating limit
methodology, the reliability coordinator
must respond and indicate whether it
has changed its methodology. According
to NERC, the ‘“‘retirement of FAC-011—
2 R5 does not create a reliability gap,
because the Reliability Coordinator
must comply with the substantive
requirements of FAC-011-2 R5 [sic]
whether or not the exchange envisioned
by FAC-011-2 R5 occurs.” 39 NERC
maintains that “FAC-011-2 R5 may
support an avenue to advance
commercial interests.” 60

54. NERC states that FAC-011-2,
Requirement R5 sets forth an
administrative task that does little, if
anything, to benefit or protect the
reliable operation of the BES. NERC
asserts that “[ilnstead of spending time
and resources on FAC-011-2 R5 a
Reliability Coordinator’s time and

58 Id.
59]d. at 45.
60 Id.

resources would be better spent
complying with the substantive
requirements” of FAC-011-2.61 NERC
concludes that “the ERO compliance
program would gain efficiencies by no
longer having to track whether requests
for technical review had occurred,
comments provided and reallocate time
and resources to monitoring the
Reliability Coordinator’s adherence to
substantive requirements”” of FAC-011—
2.62

55. We propose to approve the
retirement of FAC-011-2, Requirement
R5 based on NERC’s explanation that
Requirement R5 imposes an
administrative task that provides little
protection for Bulk-Power System
reliability. The retirement of
Requirement R5 will not relieve a
reliability coordinator of the obligation
to document its system operating limits
methodology under the remaining
provisions of FAC-011-2. In addition,
the retirement of Requirement R5 will
not relieve a reliability coordinator from
its obligation pursuant to Requirement
R4 of the standard to provide its system
operating limits methodology, including
any changes to the methodology, to the
appropriate entities prior to the effective
date of any such change. Based on the
explanation in NERC’s petition,
Requirement R5 imposes a compliance
burden with little attendant reliability
benefit.

56. FAC-013-2, Requirement R3—
Assessment of Transfer Capability for
the Near-term Transmission Planning
Horizon:

R3. If a recipient of the Transfer Capability
methodology provides documented
concerns with the methodology, the
Planning Coordinator shall provide a
documented response to that recipient
within 45 calendar days of receipt of
those comments. The response shall
indicate whether a change will be made
to the Transfer Capability methodology
and, if no change will be made to that
Transfer Capability methodology, the
reason why.

57. NERC states that FAC-013-2,
Requirement R3 is a needlessly
burdensome administrative task that
does little, if anything, to benefit or
protect the reliable operation of the BES.
NERC explains FAC-013-2,
Requirement R1 and its associated sub-
requirements set forth the information
that each Planning Authority must
include when developing its transfer
capability methodology. NERC explains
further “FAC—-013-2 R3 sets forth a
requirement that if an entity comments
on this methodology, the Planning

61]d. at 46.
62 Jd.

Authority must respond and indicate
whether or not it will make a change to
its Transfer Capability methodology.” 63
NERC concludes, “while R1 sets forth
substantive requirements, R3 sets forth
more of an administrative task of the
Planning Authority responding to
comments on its methodology.” 64

58. NERC states that ““it would seem
unnecessarily burdensome to engage in
the exchange of comments, given there
is no nexus between the exchange and
compliance with the substantive
requirements of FAC-013-2.” 65
According to NERC, issues regarding an
entity’s transfer capability methodology
should be raised in the context of the
receipt of transmission services, not the
Reliability Standards.66 NERC asserts
that time and resources would be better
spent complying with the substantive
requirements of FAC-013-2. NERC
concludes that “the ERO compliance
program would gain efficiencies by no
longer having to track whether requests
for technical review had occurred,
comments provided and reallocate time
and resources to monitoring the
Reliability Coordinator’s adherence to
substantive requirements of FAC-013—
2.” 67

59. We propose to approve the
retirement of FAC-013-2, Requirement
R3 based on NERC’s explanation that
Requirement R3 imposes an
administrative task that provides little
protection for Bulk-Power System
reliability. The retirement of
Requirement R3 will not relieve a
planning coordinator of the obligation to
document its transfer capability
methodology under the remaining
provisions of FAC-013-2. In addition,
the retirement of Requirement R3 will
not relieve a planning coordinator from
its obligation pursuant to Requirement
R2 of the standard to provide its transfer
capability methodology, including any
changes to the methodology, to the
appropriate entities prior to the effective
date of any such change. Based on the
explanation in NERC’s petition,
Requirement R3 imposes a compliance
burden with little attendant reliability
benefit.

Interchange Scheduling and
Coordination Reliability Standards

60. INT-007—-1, Requirement R1.2—
Interchange Confirmation:

R1.2. All reliability entities involved in the
Arranged Interchange are currently in
the NERC registry.

63 ]d. at 48.
64]d.
65 Id. at 49.
66 Id.
67 Id.
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61. NERC states that the reliability
purpose of INT-007-1 is to ensure that
each arranged interchange is checked
for reliability before it is implemented.
NERC maintains that the reliability
purpose of INT-007-1 ‘‘is unaffected by
the proposed retirement of Requirement
R1.2” and avers that “Requirement R1.2
is an administrative task that is now
outdated.”’68

62. Specifically, NERC explains “[a]t
one time, the identification number
came from the NERC Transmission
System Information Network (‘“TSIN”’)
system, which is now handled via the
NAESB Electric Industry Registry.” 69
NERC explains further that ‘“under the
E-Tag protocols, no entity may engage in
an Interchange transaction without first
registering with the E-Tag system and
receiving an identification number” and
the E-tag identification number is used
to pre-qualify and engage in an
Arranged Interchange.”® NERC
concludes that the task set forth in INT—
007-1 Requirement R1.2 is an outdated
activity that is no longer necessary, and
therefore the proposed retirement of
Requirement R1.2 presents no reliability

ap.
8 53. We propose to approve the
retirement of INT-007-1, Requirement
R1.2 based on NERC’s explanation that
Requirement R1.2 is an outdated
administrative task that provides little
protection for Bulk-Power System
reliability. The identification of entities
engaging in arranged interchange
transactions is now addressed through
the NAESB Electric Industry Registry,
and the registration for such
transactions is now handled through the
E-Tag system. The retirement of INT—
007-1, Requirement R1.2 will not result
in a gap in reliability.

Interconnection Reliability Operations
and Coordination Reliability Standards

64. IRO-016-1, Requirement R2—
Coordination of Real-Time Activities
Between Reliability Coordinators:

R2. The Reliability Coordinator shall
document (via operator logs or other data
sources) its actions taken for either the
event or for the disagreement on the
problem(s) or for both.

65. NERC states that IRO-016
establishes requirements for coordinated
real-time operations, including: (1)
Notification of problems to neighboring
reliability coordinators and (2)
discussions and decisions for agreed-
upon solutions for implementation.
NERC explains that the reliability
purpose of IRO-016-1 is to ensure that

68 Petition at 26.
69 [d.
70 Id. at 26-27.

each reliability coordinator’s operations
are coordinated such that they will not
have an adverse reliability impact on
other reliability coordinator areas and to
preserve the reliability benefits of
interconnected operations. NERC asserts
that “Requirement R2 is an
administrative task and the proposed
retirement will not adversely impact
reliability”” and, “[t]herefore, the
reliability purpose of IRO-016-1 is
unaffected by the proposed retirement
of Requirement R2.” 71

66. In addition, NERC notes that
NERC and the Regional Entities have the
authority to require an entity to submit
data and information for purposes of
monitoring compliance under section
400 of the NERC Rules of Procedure.
NERC asserts, therefore, that “the
retirement of IRO—016—1 Requirement
R2 does not affect the ability for NERC
and the Regional Entities to require
Reliability Coordinators to produce
documentation to demonstrate
compliance with IRO-016-1
Requirement R1 and its sub-
requirements.” 72 NERC concludes that
“retiring IRO-016—1 Requirement R2
presents no gap to reliability or to the
information NERC and the Regional
Entities need to monitor compliance.” 73

67. We propose to approve the
retirement of IRO—016-1, Requirement
R2 based on NERC’s assertion that
Requirement R2 establishes an
administrative task that provides little
protection for Bulk-Power System
reliability. Specifically, the retirement
of IRO-016-1, Requirement R2 will not
interfere with the substantive aspects of
the Reliability Standard found in
Requirement R1. We also note that Part
D, Section 1.3 of the standard
establishes for reliability coordinators a
data retention obligation with respect to
the substantive aspects of the standard.
The retirement of Requirement R2 will
not have an adverse effect on reliability,
nor will retirement inhibit the ability of
NERC or the Regional Entities to seek
documentation to assess compliance
with the reliability standard.

Nuclear Reliability Standards

68. NUC-001-2, Requirements R9.1,
R9.1.1, R9.1.2, R9.1.3, and R1.9.4—
Nuclear Plant Interface Coordination:

R9.1. Administrative elements:

R9.1.1. Definitions of key terms used in the
agreement.

R9.1.2. Names of the responsible entities,
organizational relationships, and
responsibilities related to the NPIRs.

R9.1.3. A requirement to review the
agreement(s) at least every three years.

71]d. at 28.
72[d. at 28-29.
731d. at 29.

R9.1.4. A dispute resolution mechanism.

69. NERC states that the reliability
purpose of NUC-001-2 is to ensure the
coordination between nuclear plant
generator operators and transmission
entities for nuclear plant safe operation
and shutdown. NERC explains that
Requirement 9.1 and its sub-
requirements specify certain
administrative elements that must be
included in the agreement (required in
Requirement R2) between the nuclear
plant generator operator and the
applicable transmission entities.”4
NERC maintains that the reliability
purpose of NUC-001-2 is unaffected by
the proposed retirement of
Requirements 9.1, 9.1.1, 9.1.2, 9.1.3 and
9.1.4.

70. NERC asserts that Requirement
R9.1 and its sub-requirements are
administrative tasks and the proposed
retirement of these Requirements will
not adversely impact reliability. NERC
states further that “requiring via a
mandatory Reliability Standard the
inclusion of boilerplate provisions is
unnecessarily burdensome relative to
the other significant requirements in
NUC-001-2 that pertain to performance
based reliability coordination and
protocols between Transmission Entities
and Nuclear Plant Generator
Operators.” 75 NERC indicates that the
information required by these
requirements is likely in modern
agreements anyway. NERC concludes
that the retirement of NUG-001-2,
Requirement R9.1 and its sub-
requirements ‘‘creates no reliability
gap.” 76

71. We propose to approve the
retirement of NUC-001-2, Requirements
9.1, 9.1.1, 9.1.2, 9.1.3 and 9.1.4 based on
NERC’s explanation that Requirement
9.1 and its sub-requirements reflect
administrative elements currently
required to be included in the nuclear
plant interface requirements between a
nuclear plant generator operator and
applicable transmission entities. The
administrative elements required under
Requirement 9.1 and its sub-
requirements do not relate to the
substantive, technical requirements of
NUG-001-2 (i.e., technical requirements
and analysis, operations and
maintenance coordination, and
communications and training), and
provide little protection for Bulk-Power
System reliability.

74 Id. at 30.
751d.
76 Id.
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Protection and Control Reliability
Standards

72. PRC-010-0, Requirement R2—
Assessment of the Design and
Effectiveness of UVLS Programs:

R2. The Load-Serving Entity, Transmission
Owner, Transmission Operator, and
Distribution Provider that owns or
operates a UVLS program shall provide
documentation of its current UVLS
program assessment to its Regional
Reliability Organization and NERC on
request (30 calendar days).

73. NERC explains that PRC-010-0
requires certain registered entities to
periodically conduct and document an
assessment of the effectiveness of their
under voltage load shedding (UVLS)
program at least every five years or as
required by changes in system
conditions. NERC states that the
purpose of PRC-010-0 is to provide
system preservation measures to prevent
system voltage collapse or voltage
instability by implementing an UVLS
program. NERC asserts that it and the
Regional Entities have the authority
under section 400 of the NERC Rules of
Procedure “to require an entity to
submit documentation of its current
UVLS program assessment for purposes
of monitoring compliance.” 77

74. NERC states further that the
retirement of PRC-010-0, Requirement
R2 does not affect the ability of NERC
and the Regional Entities to require
reliability coordinators to produce
documentation to monitor compliance
with PRC-010-0. Specifically, NERC
explains that PRC-010-0, Requirement
R1 requires entities to ‘““document an
assessment of the effectiveness of its
UVLS program/.]”” 78 NERC concludes
that the retirement of PRC-010-0,
Requirement R2 “presents no reliability
gap.” 79

75. We propose to approve the
retirement of PRC-010-0, Requirement
R2 based on NERC’s explanation that
the administrative task imposed under
Requirement R2 is redundant with
NERC and the Regional Entity authority
under section 400 of the NERC Rules of
Procedure. Requirement R1 of PRC—
010-0 sets forth the substantive
requirements for applicable entities to
periodically conduct and document an
assessment of the effectiveness of its
UVLS program. Requirement R2 dictates
that an entity must provide
documentation of its current assessment
to NERC and/or the appropriate
Regional Reliability Organization upon
request. The retirement of PRG-010-0,
Requirement R2 will not hamper the

771Id. at 32.
78 Id.
791d.

ability of NERC or the Regional Entities
to compel the production of the
assessments required under
Requirement R1 since these entities may
obtain this information pursuant to
section 400 of the NERC Rules of
Procedure.

76. PRC-022-1, Requirement R2—
Under-Voltage Load Shedding Program
Performance:

R2. Each Transmission Operator, Load-
Serving Entity, and Distribution Provider
that operates a UVLS program shall
provide documentation of its analysis of
UVLS program performance to its
Regional Reliability Organization within
90 calendar days of a request.

77. NERC states that the purpose of
Reliability Standard PRC-022-1 is to
ensure that UVLS programs perform as
intended to mitigate the risk of voltage
collapse or voltage instability in the
bulk electric system. NERC explains that
PRC-022-1, Requirement R2 requires
entities to provide documentation of its
analysis of its UVLS program
performance within 90 days of request.
NERC maintains that the retirement of
Requirement R2 “does not affect the
ability of NERC to require Reliability
Coordinators to produce documentation
to monitor compliance with PRC-022—
1 Requirement R1 and its sub-
requirements.” 80

78. Specifically, NERC explains that
PRC-022-1, Requirement R1 requires
that the entity document the
performance of its UVLS program.
NERC avers that the retirement of PRC—
022—1, Requirement R2 ““is consistent
with reliability principles and will not
result in a gap in reliability as NERC has
the ability to request [the information
documented under PRC-022-1,
Requirement R2] pursuant to Section
400 of the NERC Rules of Procedure.” 81
NERC concludes that “[t]he ERO
compliance program efficiency will
increase since it will no longer need to
track a static requirement of whether a
UVLS program assessment was
submitted within [90] days of a request
by NERC or the Regional Entity, and
instead, compliance monitoring may
focus on the more substantive
requirements of PRC-022-1.” 82

79. We propose to approve the
retirement of PRC-022-1, Requirement
R2 based on NERC'’s explanation that
the administrative task imposed under
Requirement R2 is redundant with
NERC’s and the Regional Entities’
authority under section 400 of the NERC
Rules of Procedure. Requirement R1 of
PRC-022-1 sets forth the substantive

80]d. at 33.
81]d.
82 ]d.

requirements for each applicable entity
to document its analysis of the
performance of its UVLS program. The
retirement of PRC-022-1, Requirement
R2 will not hamper the ability of NERC
or the Regional Entities to compel the
production of the analysis required
under Requirement R1 since they may
obtain this information pursuant to
section 400 of the NERC Rules of
Procedure.

Voltage and Reactive Reliability
Standards

80. VAR-001-2, Requirement R5—
Voltage and Reactive Control:

R5. Each Purchasing-Selling Entity and
Load Serving Entity shall arrange for
(self-provide or purchase) reactive
resources—which may include, but is
not limited to, reactive generation
scheduling; transmission line and
reactive resource switching; and
controllable load—to satisfy its reactive
requirements identified by its
Transmission Service Provider.

81. NERC states that the retirement of
VAR-001-2, Requirement R5 is
consistent with reliability principles
since the requirement is redundant with
the Commission’s pro forma open
access transmission tariff (OATT) and
the reliability objective is achieved via
VAR-001-2, Requirement R2. NERC
notes that Requirement R5 provides for
transmission customers to self-provide
or purchase reactive resources as
required under Schedule 2 of the OATT.
NERC states that a review of
Requirement R5 and Schedule 2
“indicates that the reliability objective
of ensuring that [purchasing-selling
entities] as well as [load serving entities]
either acquire or self provide reactive
power resources associated with
transmission service requests is
accomplished via Schedule 2[.]” 83
NERC also explains that “in the Electric
Reliability Council of Texas (ERCOT)
region, where there is no FERC
approved OATT, reactive power is
handled via Section 3.15 of the ERCOT
Nodal Protocols that describes how
ERCOT establishes a Voltage Profile for
the grid, and then in detail explains the
responsibilities of the Generators,
Distribution Providers and Texas
Transmission Service Providers (not to
be confused with a NERC TSP), to meet
the Voltage Profile and ensure that those
entities have sufficient reactive support
to do so.” 8¢ NERC maintains that there
is no need to reiterate the obligation to
arrange for reactive resources in VAR—
001-2, Requirement R5.

83]d. at 36.
84]d. at 37.



38860

Federal Register/Vol. 78, No. 125/Friday, June 28, 2013/Proposed Rules

82. In addition, NERC states that the
reliability objective of VAR-001-2 is
also addressed by VAR-001-2,
Requirement R2.85 NERC asserts that
“[t]he Transmission Operator’s
adherence to Requirement R2 is a
double-check for the obligations under
Schedule 2 to ensure there are sufficient
reactive power resources to protect the
voltage levels under normal and
Contingency conditions.” 86 NERC adds
that the “double check’”” under
Requirement R2 “does not relieve
[purchasing-selling entities] and [load
serving entities] from their obligations
under Schedule 2 of the [open access
transmission tariff] or Interchange
agreements.” 87

83. We propose to approve the
retirement of VAR—001-2, Requirement
R5 based on NERC'’s assertion that
Requirement R5 is redundant with
provisions of the pro forma OATT.
Specifically, Schedule 2 of the open
access transmission tariff requires
transmission providers to provide
reactive power resources, either directly
or indirectly, and requires transmission
customers to either purchase or self-
supply reactive power resources.88 A
similar requirement is found in the
ERCOT Nodal Protocols that established
the voltage profile for the grid within
the ERCOT region.8? In addition, VAR-
001-2, Requirement R2 requires
transmission operators to acquire
sufficient reactive resources to protect
voltage levels under normal and
contingency conditions. Thus, the
retirement of VAR—001-2, Requirement
R5 will not result in a reliability gap.

84. We seek comment on our proposal
to approve the retirement of the 34
requirements discussed above.

85Reliability Standard VAR-001-2, Requirement
R2 provides, inter alia, ‘“Each Transmission
Operator shall acquire sufficient reactive resources

. . within its area to protect the voltage levels
under normal and Contingency conditions.”

86 Petition at 36-37.

87 Id. at 37.

88 See, Preventing Undue Discrimination and
Preference in Transmission Service, Order No. 890—
B, 123 FERC {61,299 (2008), Pro Forma OATT
Schedule 2 (Reactive Supply and Voltage Control
from Generation or Other Sources Service).

89 See ERCOT Nodal Protocols, Section 3.15
(Voltage Support).

B. Outstanding Directives

85. Since the issuance of Order No.
693, the Commission has issued a
number of directives that require NERC
to take certain actions. In an effort to
make better use of NERC’s and the
Commission’s resources, the
Commission has identified 41 of the
outstanding directives that the
Commission believes are no longer
necessary to assure the reliable
operation of the Bulk-Power System. As
a result, we propose to withdraw the 41
outstanding directives. Attachment A to
this NOPR identifies each directive and
provides an explanation why we are
proposing to withdraw the directive.90

86. We used the following three
criteria in identifying the 41 outstanding
directives for withdrawal: (1) The
reliability concern underlying the
outstanding directive has been
addressed in some manner, rendering
the directive stale; (2) the outstanding
directive provides general guidance for
standards development rather than a
specific directive; and (3) the
outstanding directive is redundant with
another directive. Each of the 41
outstanding directives identified in
Attachment A satisfies one or more of
these criteria.

87. Therefore, we propose to
withdraw the 41 directives listed in
Attachment A in the interest of
enhancing the efficiency of the ERO
standards development process and
reducing unnecessary burdens. We seek
comment on our proposal to withdraw
the listed directives. In particular, we
seek comment on whether withdrawing
the 41 directives could have a
detrimental effect on the reliability of
the bulk electric system.

IV. Information Collection Statement

88. The information collection
requirements contained in this Proposed
Rule are subject to review by the Office
of Management and Budget (OMB)
under section 3507(d) of the Paperwork

90 Each directive identified in Attachment A

includes a “NERC Reference Number.” Commission
staff and NERC staff have developed a common
approach to identifying and tracking outstanding
Commission directives. The NERC Reference
Numbers reflect this joint tracking process.

Reduction Act of 1995.91 OMB’s
regulations require approval of certain
information collection requirements
imposed by agency rules.?2 Upon
approval of a collection of information,
OMB will assign an OMB control
number and expiration date.
Respondents subject to the filing
requirements of this rule will not be
penalized for failing to respond to these
collections of information unless the
collections of information display a
valid OMB control number. The
Commission solicits comments on the
Commission’s need for this information,
whether the information will have
practical utility, the accuracy of the
burden estimates, ways to enhance the
quality, utility, and clarity of the
information to be collected or retained,
and any suggested methods for
minimizing respondents’ burden,
including the use of automated
information techniques.

89. The Commission based its
paperwork burden estimates on the
NERC compliance registry as of April
30, 2013.93 According to the registry,
there are 132 balancing authorities, 544
distribution providers, 898 generator
owners, 859 generator operators, 56
interchange authorities, 515 load
serving entities, 80 planning authorities/
planning coordinators, 677 purchasing
selling entities, 21 reliability
coordinators, 346 transmission owners,
185 transmission operators, 185
transmission planners, and 93
transmission service providers.

90. The Commission estimates that
the burden will be reduced for each
requirement as dictated in the chart
below, for a total estimated reduction in
burden of $535,500. The Commission
based the burden reduction estimates on
staff experience, knowledge, and
expertise.

9144 U.S.C. 3507(d) (2006).

925 CFR 1320.11 (2012).

93 The estimates for the retired CIP requirements
are based on February 28, 2013 registry data in
order to provide consistency with burden estimates
provided in the Commission’s recent CIP version 5
Notice of Proposed Rulemaking in Docket No.
RM13-5-000.
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regn?:{%%ein Estimated total | Estimated total
. Number of burden hours annual . annual .
Standard, regglllrg;}ggtnnumber, and FERC Type of respondents respondents®* | estimate per reduction in reduction in
umber (Al respondent ‘burden cost
(in hours) [A x B x $60/
per year [A x B] hour 95]
[B]
EOP-005-2, R3.1 (FERC-725A) .....ccccveeennee 185 1 185 11,100
FAC-008-3, R4 (FERC-725A) ..... 1,151 1 1,151 69,060
FAC-008-3, R5 (FERC-725A) ..... 1,151 1 1,151 69,060
FAC-010-2.1, R5 (FERC-725D) .. 80 20 1,600 96,000
FAC-011-2, R5 (FERC-725D) ..... 21 20 420 25,200
FAC-013-2, R3 (FERC-725A) ..... 80 8 1,600 96,000
INT-007-1, R1.2 (FERC-725A) ... 56 20 448 26,880
IRO-016-1, R2 (FERC-725A) ............. 21 20 420 25,200
CIP-003-3, -4, R1.2 (FERC-725B) .............. RC, BA, IA, TSP, TO, TOP, 325 1 325 19,500
GO, GOP, LSE,.
CIP-003-3, -4, R3, R3.1, R3.2, R3.3 | RC, BA, IA, TSP, TO, TOP, 325 1 325 19,500
(FERC-725B). GO, GOP, LSE,.
CIP-005-3, -4, R2.6 (FERC-725B) .............. RC, BA, IA, TSP, TO, TOP, 325 4 1300 78,000
GO, GOP, LSE,.
Lo 7= | O U R TR 8,925 535,500

91. The above chart does not include
BAL-005-0.2b, Requirement R2; CIP—
003-3, —4, Requirement R4.2, CIP-007—-
3, —4, Requirement R7.3, FAC-002-1,
Requirement R2; PRC-010-0,
Requirement R2; PRC-022-1,
Requirement R2; and VAR-001-2,
Requirement R5 because those
requirements were found redundant
with other requirements.?¢ Since the
action required within them is required
elsewhere there is no change in the
overall burden in retiring these
requirements. Likewise, NUC-001-2,
Requirement R9.1; NUC-001-2,
Requirement R9.1.1; NUC-001-2,
Requirement R9.1.2; NUC-001-2,
Requirement R9.1.3; and NUC-001-2,
Requirement R9.1.4 are not included
because these requirements require that
the applicable entities put boiler plate
language into their agreements that is
normally included in all legal
contracts.?” Since this action will be
taken regardless if it is required by a
NERC Reliability, there is no reduction
in burden.

Titles: FERC-725A, Mandatory
Reliability Standards for the Bulk Power
System; FERC-725B, Mandatory
Reliability Standards for Critical
Infrastructure Protection; FERC-725D,

94 This number was calculated by adding all the
applicable entities while removing double counting
caused by entities registered under multiple
functions.

95 The estimated hourly loaded cost (salary plus
benefits) for an engineer is assumed to be $60/hour,
based on salaries as reported by the Bureau of Labor
Statistics (BLS) (http://bls.gov/oes/current]
lnaics2_22.htm)] Loaded costs are BLS rates divided
by 0.703 and rounded to the nearest dollar (Rttp:/]
www.bls.gov/news.release/ecec.nr0.htm))

96 The reporting requirements in these standards
are part of the FERC-725A information collection.

97 The reporting requirements in this standard are
part of the FERC-725F information collection.

Facilities, Design, Connections, and
Maintenance Reliability Standards; and
FERC-725F, Mandatory Reliability
Standards for Nuclear Plant Interface
Coordination.

Action: Proposed Collection of
Information.

OMB Control Nos: 1902—-0244, 1902—
0248, 1902—0247, and 1902—-0249.

Respondents: Business or other for
profit, and not for profit institutions.

Frequency of Responses: On occasion.

92. Necessity of the Information: This
proceeding proposes to approve the
retirement of the 34 requirements
within 19 Reliability Standards
identified by NERC. The proposed
retirements either: (1) Provide little
protection for Bulk-Power System
reliability or (2) are redundant with
other aspects of the Reliability
Standards. In addition, we propose to
withdraw the 47 currently outstanding
directives listed in Attachment A in the
interest of enhancing the efficiency of
the ERO standard development and
compliance programs, as well as the
efficiency of individual registered entity
compliance programs.

93. Internal review: The Commission
has reviewed NERC’s proposal and
made a determination that its action is
necessary to implement section 215 of
the FPA. The Commission has assured
itself, by means of its internal review,
that there is specific, objective support
for the burden reduction estimates
associated with the retired information
requirements.

94. Interested persons may obtain
information on the reporting
requirements by contacting the Federal
Energy Regulatory Commission, Office
of the Executive Director, 888 First
Street NE., Washington, DC 20426
[Attention: Ellen Brown, email:

DataClearance@ferc.gov] phone: (202)
502-8663, fax: (202) 273-0873].

95. Comments concerning the
information collections proposed in this
NOPR and the associated burden
estimates, should be sent to the
Commission in this docket and may also
be sent to the Office of Management and
Budget, Office of Information and
Regulatory Affairs [Attention: Desk
Officer for the Federal Energy
Regulatory Commission]. For security
reasons, comments should be sent by
email to OMB at the following email
address: Eira submission@omb.eop.gov]
Please reference one of the OMB Control
Numbers and the docket number of this
Notice of Proposed Rulemaking (Docket
No. RM13-8-000) in your submission.

V. Regulatory Flexibility Act
Certification

96. The Regulatory Flexibility Act of
1980 (RFA) 98 generally requires a
description and analysis of proposed
rules that will have significant
economic impact on a substantial
number of small entities. The RFA
mandates consideration of regulatory
alternatives that accomplish the stated
objectives of a proposed rule and that
minimize any significant economic
impact on a substantial number of small
entities. The Small Business
Administration’s Office of Size
Standards develops the numerical
definition of a small business.?9 The
Small Business Administration has
established a size standard for electric
utilities, stating that a firm is small if,
including its affiliates, it is primarily
engaged in the transmission, generation
and/or distribution of electric energy for

985 U.S.C. 601-612 (2006).
9913 CFR 121.101 (2012).
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sale and its total electric output for the
preceding twelve months did not exceed
four million megawatt hours (MWh).100

97. The Commission seeks comment
on the estimated impact of the proposed
reduction of requirements on small
business entities. The Commission
estimates the total reduction in burden
for all small entities to be $36,060. The
Commission estimates that small
planning authorities/planning
coordinators will see a reduction of
$2,400 per entity per year, greater than
for other affected small entities types.101
The Commission does not consider
$2,400 per year to be a significant
economic impact. The Commission
believes that, in addition to the
estimated economic impact, the
proposed retirement of the 34
requirements of mandatory Reliability
Standards will provide small entities
with relief from having to track
compliance with these provisions and
preparing to show compliance in
response to a potential compliance audit
by a Regional Entity or other regulator.

98. Based on the above, the
Commission certifies that the proposed
Reliability Standards will not have a
significant impact on a substantial
number of small entities. Accordingly,
no initial regulatory flexibility analysis
is required.

VI. Environmental Analysis

99. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.1°2 The Commission has
categorically excluded certain actions
from this requirement as not having a

environment. Included in the exclusion
are rules that are clarifying, corrective,
or procedural or that do not
substantially change the effect of the
regulations being amended.193 The
actions proposed here fall within this
categorical exclusion in the
Commission’s regulations.

VII. Comment Procedures

100. The Commission invites
interested persons to submit comments
on the matters and issues proposed in
this notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due August 27, 2013.
Comments must refer to Docket No.
RM13-8-000, and must include the
commenter’s name, the organization
they represent, if applicable, and their
address in their comments.

101. The Commission encourages
comments to be filed electronically via
the eFiling link on the Commission’s
Web site at |http://www.ferc.gov] The
Commission accepts most standard
word processing formats. Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format and not in a scanned format.
Commenters filing electronically do not
need to make a paper filing.

102. Commenters that are not able to
file comments electronically must send
an original of their comments to:
Federal Energy Regulatory Commission,
Secretary of the Commission, 888 First
Street NE., Washington, DC 20426.

103. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document

on this proposal are not required to
serve copies of their comments on other
commenters.

VIII. Document Availability

104. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through the
Commission’s Home Page (
and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5:00 p.m.
Eastern time) at 888 First Street NE.,
Room 2A, Washington, DC 20426.

105. From the Commission’s Home
Page on the Internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and/or downloading.
To access this document in eLibrary,
type the docket number excluding the
last three digits of this document in the
docket number field.

106. User assistance is available for
eLibrary and the Commission’s Web site
during normal business hours from the
Commission’s Online Support at (202)
502—-6652 (toll free at 1-866—208—3676)
or email at [ferconlinesupport@ferc.gov]
or the Public Reference Room at (202)
502—-8371, TTY (202) 502—-8659. Email
the Public Reference Room at
lpublic.referenceroom@ferc.gov|

By direction of the Commission.
Kimberly D. Bose,
Secretary.

Note: Attachment A will not appear in the
Code of Federal Regulations.

Attachment A

Justification

NERC replaced levels of non-compli-
ance with violation severity levels
(VSLs). NERC has designated VSLs
for BAL-0086.

significant effect on the human Availability section below. Commenters
# Standard Order No. Para Directive
Group A—The reliability concern underlying the outstanding directive has been addressed in some manner, rendering the directive
stale

T BAL-006 .......... 693 | P 428 ............... “Add measures concerning the accumu-
lation of large inadvertent interchange
balances and levels of non- compli-
ance.” (NERC Reference No. 10036).

2 EOP-001 ......... 693 | P 565 ............... “The Commission agrees with ISO-NE

The VSLs listed in EOP-001-2.1b and

10013 CFR 121.201, Sector 22, Utilities & n.1.

101 The burden reduction for planning
authorities/planning coordinators is based on the
retirement of FAC-010-2.2, Requirement R5 and
FAC-013-2, Requirement R3. Based on the NERC

the “for consideration”

(NERC Reference No. 10065).

Compliance Registry and Energy Information
Administration Form EIA-861 data, the
Commission estimates that 5 out of the 80 planning
authorities/planning coordinators meet the
definition of a small entity.

that the Reliability Standard should
be clarified to indicate that the actual
emergency plan elements, and not
elements of
Attachment 1, should be the basis for
compliance. However, all of the ele-
ments should be considered when
the emergency plan is put together.”

the Reliability Standard Audit Work-
sheet for EOP-001 require evidence
of this consideration.

102 Regulations Implementing the National
Environmental Policy Act of 1969, Order No. 486,
52 FR 47897 (Dec. 17, 1987), FERC Stats. & Regs.,
Regulations Preambles 1986-1990 q 30,783 (1987).

10318 CFR 380.4(a)(2)(ii) (2012).
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hances the definition of “transmission
operator” to reflect concerns of the
commenters [“to include aspects
unique to 1ISOs, RTOs and pooled re-
source organizations”].” (NERC Ref-
erence No. 10006).

# Standard Order No. Para Directive Justification

3 INT-004 ........... 693 | P 843 ............... “Consider adding levels of non-compli- | NERC replaced levels of non-compli-
ance to the standard.” (NERC Ref- ance with VSLs. VSLs for INT-004
erence No. 10134). have been developed and approved

by the Commission.

4 INT-005 ........... 693 | P 848 ............... “Consider adding levels of non-compli- | NERC replaced levels of non-compli-
ance to the standard.” (NERC Ref- ance with VSLs. VSLs for INT-005
erence No. 10135). have been developed and approved

by the Commission.

5 e MOD-010 693 | P 1147 ............. “Direct the ERO to use its authority pur- | The concern underlying the directive

through suant to §39.2(d) of our regulations has been addressed through section
MOD-025. to require users, owners and opera- 1600 (Requests for Data or Informa-
tors to provide to the Regional Entity tion) of NERC’s Rules of Procedure.
the information related to data gath- The Commission approved Section
ering, data maintenance, reliability as- 1600 of NERC’s Rules on February
sessments and other process-type 21, 2008.
functions.” (NERC Reference No.
10266).

6 .o MOD-010 ........ 693 | P 1152 ............. “Address critical energy infrastructure | This directive is no longer necessary in
confidentiality issues as part of the light of section 1500 (Confidential In-
standard  development  process.” formation) of NERC’s Rules of Proce-
(NERC Reference No. 10268). dure addressing treatment of con-

fidential information.

T oo MOD-010 ........ 693 | P 1163 ............. “Direct the ERO to develop a Work | The concern underlying the directive
Plan that will facilitate ongoing collec- has been addressed through NERC’s
tion of the steady-state modeling and Reliability Standards Development
simulation data specified in MOD- Plan: 2013-2015. This plan was pro-
011-0." (NERC Reference No. vided to the Commission in an infor-
10270). mational filing on December 31,

2012. It contains an action plan to
merge, upgrade, and expand existing
requirements in the modeling data
(MOD-010 through MOD- 015) and
demand data (MOD-016 through
MOD-021) Reliability Standards.

8 e PRC-017 ......... 693 | P 1546 ............. “Require documentation identified in | Requirement R2 of PRC-017 already
Requirement R2 be routinely provided requires affected entities to provide
to NERC or the regional entity that in- documentation of the special protec-
cludes a requirement that documenta- tion system program and its imple-
tion identified in Requirement R2 mentation to the appropriate Regional
shall be routinely provided to the Reliability Organization and NERC
ERO.” (NERC Reference No. 10363). within 30 calendar days of a request.

If either the Regional Entity or NERC
determine that they need and will use
the information on a regular schedule,
they have the authority to establish a
schedule under the current require-
ment.

9 Glossary .......... 693 | P 1895 ............. “Modification to the glossary that en- | The concern underlying the directive
hances the definition of “generator has been addressed through the
operator” to reflect concerns of the NERC registration process. See
commenters [“to include aspects Order No. 693 at P 145.
unique to ISOs, RTOs and pooled re-
source organizations”].” (NERC Ref-
erence No. 10005).

10 ........ Glossary .......... 693 | P 1895 ............. “Modification to the glossary that en- | The concern underlying the directive

has been addressed through the
NERC registration process. See
Order No. 693 at P 145.

Group B—The outstanding direct

ive provides general guidance for standards developmen

t rather than a specific directive

BAL-005

693

“The Commission understands that it
may be technically possible for DSM
to meet equivalent requirements as
conventional generators and expects
the Reliability Standards development
process to provide the qualifications
they must meet to participate.”
(NERC Reference No. 10033).

This paragraph is not a directive to
change or modify a standard.
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Standard

Order No.

Directive

Justification

BAL-006

COM-001

MOD-001

MOD-001

MOD-028

MOD-028

MOD-029

MOD-030

MOD -001,
—-004, —008,
—-028, —029,
—030.

693

693

729

729

729

729

729

729

729

“Examine the WECC time error correc-
tion procedure as a possible guide
the Commission asks the ERO, when
filing the new Reliability Standard, to
explain how the new Reliability
Standard satisfies the Commission’s
concerns.” (NERC Reference No.
10037).

“Although we direct that the regional re-
liability organization should not be the
compliance monitor for NERCNet, we
leave it to the ERO to determine
whether it is the appropriate compli-
ance monitor or if compliance should
be monitored by the Regional Entities
for NERCNet User Organizations.”
(NERC Reference No. 10051).

“We encourage the ERO to consider
Midwest I1SO’s and Entegra’s com-
ments when developing other modi-
fications to the MOD Reliability
Standards pursuant to the EROs Reli-
ability Standards development proce-
dure.” [See also P 198-199] (NERC
Reference No. 10216).

“In developing the modifications to the
MOD Reliability Standards directed in
this Final Rule, the ERO should con-
sider generator nameplate ratings
and transmission line ratings includ-
ing the comments raised by Entegra
and ISO/RTO Council.” [Also see P
154] (NERC Reference No. 10207).

“The Commission directs the ERO to
consider Entegra’s request regarding
more frequent updates for con-
strained facilities through its Reli-
ability Standards development proc-
ess.” (see Order No. 729 at P 177 for
Entegra’s comments). (NERC Ref-
erence No. 10211).

“The Commission directs the ERO to
develop a modification sub-require-
ment R2.2 pursuant to its Reliability
Standards development process to
clarify the phrase ‘adjacent and be-
yond Reliability Coordination areas.’”
(NERC Reference No. 10219).

“The Commission agrees that a grad-
uated time frame for reposting could
be reasonable in some situations. Ac-
cordingly, the ERO should consider
this suggestion when making future
modifications to the Reliability Stand-
ards.” (NERC Reference No. 10220).

“The ERO should consider Puget
Sound’s concerns on this issue when
making future modifications to the
Reliability Standards.” [See also P
245] (NERC Reference No. 10222).

“The Commission also directs the ERO
to make explicit such [effective date]
detail in any future version of this or
any other Reliability Standard.”
(NERC Reference No. 10223).

This paragraph is not a directive to
change or modify a standard.

This paragraph is not a directive to
change or modify a standard.

This paragraph is not a directive to
change or modify a standard.

This paragraph is not a directive to
change or modify a standard.

This paragraph is not a directive to
change or modify a standard.

This paragraph clarifies the Commis-
sion’s understanding of the phrase
“adjacent and beyond Reliability Co-
ordination area.” Since the Commis-
sion’s understanding of the language
is clearly expressed, and the matter
has little impact on reliability, there is
no reason to go forward with the di-
rective.

This paragraph is not a directive to
change or modify a standard.

This paragraph is not a directive to
change or modify a standard.

This paragraph is not a directive to
change or modify a standard.
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# Standard Order No. Para Directive Justification

21 ... MOD-024 ........ 693 | P 1310 ............. “Similarly, we respond to Constellation | This paragraph is not a directive to
that any modification of the Levels of change or modify a standard.
Non-Compliance in this Reliability
Standard should be reviewed in the
ERO Reliability Standards develop-
ment process.” (NERC Reference
No. 10318).

22 ... PER-002 ......... 693 | P 1375 ............. “Training programs for operations plan- | This paragraph is not a directive to
ning and operations support staff change or modify a standard.
must be tailored to the needs of the
function, the tasks performed and
personnel involved.” (NERC Ref-
erence No. 10329).

23 ... VAR-001 ......... 693 | P 1863 ............. “The Commission expects that the ap- | This paragraph is not a directive to
propriate power factor range devel- change or modify a standard.
oped for the interface between the
bulk electric system and the load-
serving entity from VAR-001-1 would
be used as an input to the trans-
mission and operations planning Reli-
ability Standards.” (NERC Reference
No. 10441).

24 ... VAR-001 ......... 693 | P 1869 ............. “We recognize that our proposed modi- | This paragraph is not a directive to
fication does not identify what defini- change or modify a standard.
tive requirements the Reliability
Standard should use for established
limits and sufficient reactive re-
sources.” (NERC Reference No.

10434).
25 ... TPL and FAC 705 | P49 ................ “Direct that any revised TPL Reliability | This paragraph provides guidance on
series. Standards must reflect consistency in an ongoing implementation issue and
the lists of contingencies.” (NERC is not a directive to change or modify
Reference No. 10601). a standard.
Group C—The outstanding directive is redundant with another directive

26 ........ MOD-012 ........ 693 | P 1177 ............. “Direct the ERO to use its authority pur- | This directive is redundant with the di-
suant to §39.2(d) of our regulations rective in paragraph 1147, which has
to require users, owners, and opera- already been addressed and is re-
tors to provide to the Regional Enti- flected in section A above.
ties the information related to data
gathering, data maintenance, reli-
ability assessments and other proc-
ess type functions.” (NERC Ref-
erence No. 10275).

27 . MOD-012 ........ 693 | P 1177 ............. “Develop a Work Plan and submit a | This directive is redundant with the di-
compliance filing that will facilitate on- rective in paragraph 1163, which has
going collection of the dynamics sys- already been addressed and is re-
tem modeling and simulation data.” flected in section A above.

(NERC Reference No. 10279).

28 ........ MOD-012 ........ 693 | P 1181 ............. “Direct the ERO to address confiden- | This directive is redundant with the di-
tiality issues and modify the standard rective in paragraph 1152, which has
as necessary through its Reliability already been addressed and is re-
Standards development process.” flected in section A above.

(NERC Reference No. 10277).

29 ... MOD-013 ........ 693 | P 1200 ............. “Direct the ERO to develop a Work | This directive is redundant with the di-
Plan that will facilitate ongoing collec- rective in paragraph 1163, which has
tion of the dynamics system modeling already been addressed and is re-
and simulation data specified in flected in section A above.
MOD-013-1, and submit a compli-
ance filing containing this Work Plan
to the Commission.” (NERC Ref-
erence No. 10283).

30 ........ MOD-014 ........ 693 | P 1212 ............ “Direct the ERO to use its authority pur- | This directive is redundant with the di-

suant to §39.2(d) of our regulations
to require users, owners and opera-
tors to provide the validated models
to regional reliability organizations.”

rective in paragraph 1147, which has
already been addressed and is re-
flected in section A above.

(NERC Reference No. 10288).
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31 ... MOD-014 ........ 693 | P 1212 ............. “Direct the ERO to develop a Work | This directive is redundant with the di-
Plan that will facilitate ongoing valida- rective in paragraph 1163, which has
tion of steady-state models and sub- already been addressed and is re-
mit a compliance filing containing the flected in section A above.

Work Plan with the Commission.”
(NERC Reference No. 10289).

32 ... MOD-015 ........ 693 | P 1221 ............. “Direct the ERO to use its authority pur- | This directive is redundant with the di-
suant to §39.2(d) of our regulations rective in paragraph 1147, which has
to require users, owners and opera- already been addressed and is re-
tors to provide to the Regional Entity flected in section A above.
the validated dynamics system mod-
els while MOD-015-0 is being modi-
fied.” (NERC Reference No. 10291).

33 ........ MOD-015 ........ 693 | P 1221 ............. “Require the ERO to develop a Work | This directive is redundant with the di-
Plan that will enable continual valida- rective in paragraph 1163, which has
tion of dynamics system models and already been addressed and is re-
submit a compliance filing with the flected in section A above.
Commission.” (NERC Reference No.

10292).

34 ... MOD-017 ........ 693 | P 1247 ............. “Provide a Work Plan and compliance | This directive is redundant with the di-
filing regarding the collection of infor- rective in paragraph 1163, which has
mation specified under standards that already been addressed and is re-
are deferred, in this instance, data on flected in section A above.
the accuracy, error and bias of the
forecast.” (NERC Reference
No.10299).

35 ... MOD-018 ........ 693 | P 1264 ............. “Require the ERO to provide a Work | This directive is redundant with the di-
Plan and compliance filing regarding rective in paragraph 1163, which has
collection of information specified already been addressed and is re-
under standards that are deferred, flected in section A above.
and believe there should be no dif-
ficulties complying with this Reliability
Standard.” (NERC Reference No.

10303).

36 ........ MOD-019 ........ 693 | P 1275 ............. “Direct the ERO to use its authority pur- | This directive is redundant with the di-
suant to §39.2(d) of our regulations rective in paragraph 1147, which has
to require users, owners and opera- already been addressed and is re-
tors to provide to the Regional Entity flected in section A above.
information related to forecasts of in-
terruptible demands and direct control
load management.” (NERC Ref-
erence No. 10305).

37 MOD-021 ........ 693 | 1297 ....coeeee. “Direct the ERO to provide a Work Plan | This directive is redundant with the di-
and compliance filing regarding col- rective in paragraph 1163, which has
lection of information specified under already been addressed and is re-
related standards that are deferred, flected in section A above.
and believe there should be no dif-
ficulty complying with this Reliability
Standard.” (NERC Reference No.

10309).

38 ........ MOD-021 ........ 693 | P 1297 ............. “Direct the ERO to use its authority pur- | This directive is redundant with the di-
suant to §39.2(d) of our regulations rective in paragraph 1147, which has
to require users, owners and opera- already been addressed and is re-
tors to provide to the Regional Entity flected in section A above.
the information required by this Reli-
ability Standard.” (NERC Reference
No. 10313).

39 ... MOD-024 ........ 693 | P 1308 ............. “In order to continue verifying and re- | This directive is redundant with the di-
porting gross and net real power gen- rective in paragraph 1147, which has
erating capability needed for reliability already been addressed and is re-
assessment and future plans, we di- flected in section A above.
rect the ERO to develop a Work Plan
and submit a compliance filing.”

(NERC Reference No. 10317).
40 ........ MOD-024 ........ 693 | P 1312 ............ “Direct the ERO to use its authority pur- | This directive is redundant with the di-

suant to §39.2(d) of our regulations
to require users, owners and opera-
tors to provide this information.”
(NERC Reference No. 10314).

rective in paragraph 1147, which has
already been addressed and is re-
flected in section A above.
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# Standard Order No.

Para Directive

Justification

MOD-025 693

Plan as defined
Issues section.”
No. 10321).

“In order to continue verifying and re-
porting gross and net reactive power
generating capability needed for reli-
ability assessment and future plans,
we direct the ERO to develop a Work
in the Common

(NERC Reference

This directive is redundant with the di-
rective in paragraph 1147, which has
already been addressed and is re-
flected in section A above.

[FR Doc. 2013-15433 Filed 6-27-13; 8:45 am|
BILLING CODE 6717-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 876
[Docket No. FDA-2012-N-0303]
Gastroenterology-Urology Devices;

Reclassification of Implanted Blood
Access Devices

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed order.

SUMMARY: The Food and Drug
Administration (FDA) is issuing a
proposed administrative order to
reclassify the implanted blood access
device preamendments class III device
into class II (special controls) and
subject to premarket notification, and to
further clarify the identification. FDA is
proposing this reclassification under the
Federal Food, Drug, and Cosmetic Act
(the FD&C Act) based on new
information pertaining to the device.
This action implements certain statutory
requirements.

DATES: Submit either electronic or
written comments on the proposed
order by July 29, 2013. See section XII
for the proposed effective date of any
final order that may publish based on
this proposed order.

ADDRESSES: You may submit comments,
identified by Docket No. FDA-2012-N—
0303, by any of the following methods:

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal:
www.regulations.gov| Follow the
instructions for submitting comments.

Written Submissions

Submit written submissions in the
following ways:

e Mail/Hand delivery/Courier (for
paper or CD-ROM submissions):
Division of Dockets Management (HFA—

305), Food and Drug Administration,
5630 Fishers Lane, Rm. 1061, Rockville,
MD 20852.

Instructions: All submissions received
must include the Agency name and
Docket No. FDA-2012-N-0303 for this
order. All comments received may be
posted without change to http:/]
www.regulations.gov] including any
personal information provided. For
additional information on submitting
comments, see the “Comments”” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
comments received, go to [attp:/]
www.regulations.goy and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, Rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Rebecca Nipper, Center for Devices and
Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 66, Rm. 1540, Silver Spring,
MD 20993, 301-796-6527.
SUPPLEMENTARY INFORMATION:

I. Background—Regulatory Authorities

The FD&C Act establishes a
comprehensive system for the regulation
of medical devices intended for human
use. Section 513 of the FD&C Act (21
U.S.C. 360c) established three categories
(classes) of devices, reflecting the
regulatory controls needed to provide
reasonable assurance of their safety and
effectiveness. The three categories of
devices are class I (general controls),
class II (special controls), and class III
(premarket approval).

Under section 513 of the FD&C Act,
devices that were in commercial
distribution before the enactment of the
1976 amendments, May 28, 1976
(generally referred to as preamendments
devices), are classified after FDA has: (1)
Received a recommendation from a
device classification panel (an FDA
advisory committee); (2) published the
panel’s recommendation for comment,
along with a proposed regulation
classifying the device; and (3) published

a final regulation classifying the device.
FDA has classified most
preamendments devices under these
procedures.

Devices that were not in commercial
distribution prior to May 28, 1976
(generally referred to as
postamendments devices), are
automatically classified by section
513(f) of the FD&C Act into class III
without any FDA rulemaking process.
Those devices remain in class III and
require premarket approval unless, and
until, the device is reclassified into class
I or IT or FDA issues an order finding the
device to be substantially equivalent, in
accordance with section 513(i) of the
FD&C Act, to a predicate device that
does not require premarket approval.
The Agency determines whether new
devices are substantially equivalent to
predicate devices by means of
premarket notification procedures in
section 510(k) of the FD&C Act (21
U.S.C. 360(k)) and part 807 (21 CFR Part
807).

On July 9, 2012, the Food and Drug
Administration Safety and Innovation
Act (FDASIA) was enacted. Section
608(a) of FDASIA (126 Stat. 1056)
amended the device reclassification
procedures under section 513(e) of the
FD&C Act, changing the process for
reclassifying a device from rulemaking
to an administrative order. Prior to the
enactment of FDASIA, FDA published a
proposed rule under section 513(e)
proposing the reclassification of
implanted blood access devices for
hemodialysis (77 FR 36951; June 20,
2012). FDA is issuing this proposed
administrative order to comply with the
new procedural requirement created by
FDASIA when reclassifying a
preamendments class III device. Also as
required by section 513(e) of the FD&C
Act, FDA has scheduled a panel meeting
to discuss the proposed reclassification
for June 27, 2013 (78 FR 25747; May 2,
2013). The three comments submitted in
response to the proposed rule on
implanted blood access devices for
hemodialysis will be considered under
this proposed administrative order and
do not need to be resubmitted. No
objections to the proposed
reclassification were submitted. This
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action is intended solely to fulfill the
procedural requirements for
reclassification implemented by
FDASIA. FDA is also issuing the draft
guidance, “Implanted Blood Access
Devices for Hemodialysis,” which
provides recommendations on how to
comply with the special controls that
are necessary to provide a reasonable
assurance of the safety and effectiveness
of the device.

Section 513(e) of the FD&C Act
provides that FDA may, by
administrative order, reclassify a device
based upon “new information.” FDA
can initiate a reclassification under
section 513(e) or an interested person
may petition FDA to reclassify a
preamendments device. The term “new
information,” as used in section 513(e)
of the FD&C Act, includes information
developed as a result of a reevaluation
of the data before the Agency when the
device was originally classified, as well
as information not presented, not
available, or not developed at that time.
(See, e.g., Holland-Rantos Co. v. United
States Dep’t of Health, Educ., & Welfare,
587 F.2d 1173, 1174 n.1 (D.C. Cir. 1978);
Upjohn v. Finch, 422 F.2d 944 (6th Cir.
1970); Bell v. Goddard, 366 F.2d 177
(7th Cir. 1966).)

Reevaluation of the data previously
before the Agency is an appropriate
basis for subsequent regulatory action
where the reevaluation is made in light
of newly available regulatory authority
(see Bell v. Goddard, supra, 366 F.2d at
181; Ethicon, Inc. v. FDA, 762 F.Supp.
382, 388-391 (D.D.C. 1991)), or in light
of changes in ““medical science.” (See
Upjohn v. Finch supra, 422 F.2d at 951.)
Whether data before the Agency are old
or new data, the “new information” to
support reclassification under section
513(e) must be “valid scientific
evidence,” as defined in section
513(a)(3) of the FD&C Act and
§860.7(c)(2) (21 CFR 860.7(c)(2)). (See,
e.g., General Medical Co. v. FDA, 770
F.2d 214 (D.C. Cir. 1985); Contact Lens
Association v. FDA, 766 F.2d 592 (D.C.
Cir. 1985), cert. denied, 474 U.S. 1062
(1986).)

FDA relies upon ‘““valid scientific
evidence” in the classification process
to determine the level of regulation for
devices. To be considered in the
reclassification process, the valid
scientific evidence upon which the
Agency relies must be publicly
available. Publicly available information
excludes trade secret and/or
confidential commercial information,
e.g., the contents of a pending premarket
approval application (PMA). (See
section 520(c) of the FD&C Act (21
U.S.C. 360j(c)).) Section 520(h)(4) of the
FD&C Act, added by the Food and Drug

Administration Modernization Act of
1997 (FDAMA), provides that FDA may
use, for reclassification of a device,
certain information in a PMA 6 years
after the application has been approved.
This includes information from clinical
and preclinical tests or studies that
demonstrate the safety or effectiveness
of the device, but does not include
descriptions of methods of manufacture
or product composition and other trade
secrets.

Section 513(e)(1) of the FD&C Act sets
forth the process for issuing a final
order. Specifically, prior to the issuance
of a final order reclassifying a device,
the following must occur: (1)
Publication of a proposed order in the
Federal Register; (2) a meeting of a
device classification panel described in
section 513(b) of the FD&C Act; and (3)
consideration of comments from all
affected stakeholders, including
patients, payors, and providers. In
addition, the proposed order must set
forth the proposed reclassification, and
a substantive summary of the valid
scientific evidence concerning the
proposed reclassification, including the
public health benefits of the use of the
device, and the nature and incidence (if
known) of the risk of the device. (See
section 513(e)(1)(A)(@1) of the FD&C Act.)

FDAMA added section 510(m) to the
FD&C Act. Section 510(m) of the FD&C
Act provides that a class II device may
be exempted from the premarket
notification requirements under section
510(k) of the FD&C Act if the Agency
determines that premarket notification
is not necessary to assure the safety and
effectiveness of the device.

II. Regulatory History of the Device

As discussed in the preamble to the
proposed rule (46 FR 7616; January 23,
1981), the Gastroenterology-Urology
Devices Panel recommended that both
implanted and nonimplanted blood
access devices be classified into class II.
Although FDA agreed with the panel
recommendation for nonimplanted
blood access devices, FDA disagreed
with the panel for implanted blood
access devices and proposed that
implanted blood access devices be
classified into class III because FDA
believed that the device presented a
potential unreasonable risk of illness or
injury to the patient. FDA also noted
that the implanted blood access device
is part of a life-supporting and life-
sustaining system and that general
controls and performance standards
were insufficient to provide reasonable
assurance of the safety and effectiveness
of implanted blood access devices.

In 1983, FDA classified implanted
blood access devices into class III, but

the accessories to these devices into
class I (48 FR 53012; November 23,
1983). In 1987, FDA published a
clarification by inserting language in the
codified language stating that no
effective date had been established for
the requirement for premarket approval
for implanted blood access devices (52
FR 17732 at 17738; May 11, 1987).

In 2009, FDA published an order for
the submission of information on
implanted blood access devices (74 FR
16214; April 9, 2009). In response to
that order, FDA received information in
support of reclassification from 15
device manufacturers who all
recommended that implanted blood
access devices be reclassified to class II.
The manufacturers stated that safety and
effectiveness of these devices may be
assured by bench testing,
biocompatibility testing, sterility testing,
expiration date testing, labeling, and
standards.

On June 20, 2012, FDA published a
proposed rule proposing the
reclassification of implanted blood
access devices for hemodialysis from
class III to class IT (77 FR 36951) and
announced the availability of a draft
Special Controls Guidance Document
that, when finalized, would serve as a
special control, if FDA reclassified these
devices. FDA believed that the special
controls as described in the guidance
document entitled “Class II Special
Controls Guidance Document:
Implanted Blood Access Devices for
Hemodialysis” would be sufficient to
mitigate the risks to health associated
with implanted blood access devices for
hemodialysis.

The proposed rule provided for a
comment period that was open until
September 18, 2012. FDA received three
comments that suggested modifications
to the proposed Special Controls
Guidance Document. These were
considered by FDA.

On July 9, 2012, FDASIA was enacted,
which amended the device
reclassification procedures under
sections 513 and 515 of the FD&C Act
(21 U.S.C. 360c and 360e, respectively),
changing the process for taking final
administrative action for these devices.
Accordingly, FDA is issuing a proposed
administrative order to comply with the
new procedural requirement created by
FDASIA when reclassifying a
preamendments class III device.
Further, FDA intends to codify the
proposed special controls within the
§876.5540(b)(1) (21 CFR 876.5540(b)(1))
classification regulation.

III. Device Description

Implanted blood access devices
include various flexible or rigid tubes,
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such as catheters or cannulae. Chronic
hemodialysis catheters are soft, blunt-
tipped plastic catheters that have a
subcutaneous “cuff” for tissue ingrowth.
They are placed in a central vein to
allow blood access. Chronic
hemodialysis catheters serve as conduits
for the removal of blood from the
patient, delivery to a hemodialysis
machine for filtering, and return of
filtered blood to the patient. They have
no moving parts, consisting, essentially,
of flexible tubing terminating in rigid
Luer lock connectors for attachment to

a dialysis machine. Subcutaneous
catheters are totally implanted below
the skin surface with no external
communication. Arteriovenous shunts
and vessel tips are tubing with tapered
tips that are inserted into the artery and
vein. The tubing is attached to the
roughened or etched outer surface of the
tip. The tubing is external to the skin
and can be accessed with needles.

FDA is proposing in this order to
modify the identification language from
how it is presently written in
§876.5540(a)(1) for additional
clarification. FDA is clarifying in the
identification that these are prescription
devices and modifying the examples of
devices (e.g., catheter, cannulae) in the
identification language to be consistent
with existing legally marketed devices
covered by this classification.

IV. Proposed Reclassification

FDA is proposing that implanted
blood access devices for hemodialysis
be reclassified from class III to class IL
In this proposed order, the Agency has
identified special controls under section
513(a)(1)(B) of the FD&C Act that,
together with general controls
(including prescription-use restrictions)
applicable to the devices, would
provide reasonable assurance of their
safety and effectiveness. Absent the
special controls identified in this
proposed order, general controls
applicable to the device are insufficient
to provide reasonable assurance of the
safety and effectiveness of the device.
FDA believes that this new information
is sufficient to demonstrate that the
proposed special controls can
effectively mitigate the risks to health
identified in the next section, and that
these special controls, together with
general controls, will provide a
reasonable assurance of safety and
effectiveness for implanted blood access
devices.

FDA believes that these devices can
be utilized to provide access to a
patient’s blood for hemodialysis or other
chronic uses for 30 days or more. When
used in hemodialysis, the device is part
of an artificial kidney system for the

treatment of patients with renal failure
or toxemic conditions and provides
access to a patient’s blood for
hemodialysis.

FDA has considered implanted blood
access devices in accordance with the
reserved criteria set forth in section
510(1) and decided that the device
requires premarket notification (510(k)
of the FD&C Act). Therefore, the Agency
does not intend to exempt this proposed
class II device from premarket
notification (510(k)) submission as
provided under section 510(m) of the
FD&C Act.

V. Risks to Health

After considering available
information for the classification of
these devices, FDA has evaluated the
risks to health associated with the use
of implanted blood access devices for
hemodialysis and determined the
following risks to health are associated
with its use:

e Thrombosis in patient and catheter
occlusion, or central venous stenosis.
Inadequate blood compatibility of the
materials used in this device, blood
pooling between dialysis sessions, or
turbulent blood pathways could lead to
potentially debilitating or fatal
thromboembolism.

e Adverse tissue reaction. Inadequate
tissue compatibility of the materials
used in this device could cause an
immune reaction.

o Infection and pyrogen reactions. An
improperly sterilized device could
cause a skin or bloodstream infection.

o Device failure. Weakness of
connections or materials could lead to
blood loss or device fragment
embolization.

e Cardiac arrhythmia, hemorrhage,
embolism, nerve injury, or vessel
perforation. Improper placement into
the heart or blood vessel could damage
tissues and result in injuries.

e Hemolysis. Turbulence or high
pressure created by narrow openings or
changes in blood flow paths could cause
the destruction of red blood cells.

e Accidental withdrawal or catheter
migration. A catheter’s cuff may not
allow adequate ingrowth from the
surrounding subcutaneous tissue, which
could cause the device to dislodge or
fall out with subsequent blood loss.

VI. Summary of Reasons for
Reclassification

FDA believes that implanted blood
access devices for hemodialysis should
be reclassified from class III to class II
because special controls, in addition to
general controls, can be established to
provide reasonable assurance of the
safety and effectiveness of the device,

and because general controls themselves
are insufficient to provide reasonable
assurance of its safety and effectiveness.
In addition, there is now sufficient
information to establish special controls
to provide such assurance.

While current clinical practice
guidelines recommend avoiding
implanted blood access devices, such as
catheters, if possible, they are still a
necessary treatment option, and are
used in a significant number of
hemodialysis patients. While the risks
are frequently cited, there are many
advantages of implanted blood access
devices, which lead to their relatively
frequent use, as described previously. In
many cases, vascular access for
hemodialysis is needed urgently, and
the alternatives, such as the
arteriovenous fistula or the
arteriovenous graft require weeks and
months, respectively, before they can be
used. Implanted blood access devices
are frequently used as the immediate
hemodialysis vascular access and also
as a bridge to a more permanent
vascular access. Additionally, some
patients may have inadequate vascular
anatomy to establish a more permanent
vascular access and may require
continued implanted blood access
device use.

VII. Summary of Data Upon Which the
Reclassification Is Based

FDA believes that the identified
special controls, in addition to general
controls, are necessary to provide
reasonable assurance of safety and
effectiveness of these devices.
Therefore, in accordance with sections
513(e) and 515(i) of the FD&C Act and
§860.130, based on new information
with respect to the device and taking
into account the public health benefit of
the use of the device and the nature and
known incidence of the risk of the
device, FDA, on its own initiative, is
proposing to reclassify this
preamendments class III device into
class II. The Agency has identified
special controls that would provide
reasonable assurance of their safety and
effectiveness. Implanted blood access
devices for hemodialysis are
prescription devices restricted to patient
use only upon the authorization of a
practitioner licensed by law to
administer or use the device (proposed
§876.5540(a); §801.109 (21 CFR
801.109) (Prescription devices.)).

Since 1983 when FDA classified
implanted blood access devices into
class III, sufficient evidence has been
developed to support a reclassification
to class II with special controls. FDA
has been reviewing these devices for
many years and their risks are well
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known. The risks to health are
identified in section V, and FDA
believes these risks can be adequately
mitigated by special controls. Catheters
continue to evolve over time with
improved materials and insertion
techniques to mitigate the risks. A
review of 15 publications shows a
decrease in infections and an increase in
patency over three decades (1980 to
2011) (Refs. 1 to 15). The decrease in
occurrence of serious adverse events as
evidenced through FDA’s Manufacturer
and User Facility Device Experience
(MAUDE) database, the valid scientific
evidence to support implanted blood
access devices for hemodialysis
provided in the referenced publications,
and FDA’s review experience with these
devices, supports FDA’s conclusion that
the identified special controls,
including performance testing
demonstrating that the device performs
as intended under anticipated
conditions of use, is appropriately
designed, and includes adequate
safeguards and labeling to inform users
of inappropriate use conditions, in
addition to general controls, provide
reasonable assurance of the safety and
effectiveness of implanted blood access
devices.

VIIL Proposed Special Controls

FDA believes that the following
special controls, together with general
controls (including applicable
prescription-use restrictions and
continuing 510(k) notification
requirements), are sufficient to mitigate
the risks to health described in section
V for implanted blood access devices:

1. Components of the device that
come into human contact must be
demonstrated to be biocompatible.
Material names and specific designation
numbers must be provided.

2. Performance data must demonstrate
that the device performs as intended
under anticipated conditions of use. The
following performance characteristics
must be tested:

a. Pressure versus flow rates for both
arterial and venous lumens, from the
minimum flow rate to the maximum
flow rate in 100 ml/min increments,
must be established. The fluid and its
viscosity used during testing must be
stated.

b. Recirculation rates for both forward
and reverse flow configurations must be
established, along with the protocol
used to perform the assay, which must
be provided.

c. Priming volumes must be
established.

d. Tensile testing of joints and
materials must be conducted. The

minimum acceptance criteria must be
adequate for its intended use.

e. Air leakage testing and liquid
leakage testing must be conducted.

f. Testing of the repeated clamping of
the extensions of the catheter that
simulates use over the life of the
catheter must be conducted, and
retested for leakage.

g. Mechanical hemolysis testing must
be conducted.

h. Chemical tolerance of the catheter
to repeated exposure to commonly used
disinfection agents must be established.

3. Performance data must demonstrate
the sterility of the device.

4. Performance data must support the
shelf life of the device for continued
sterility, package integrity, and
functionality over the requested shelf
life that must include tensile, repeated
clamping, and leakage testing.

5. Labeling must bear all information
required for the safe and effective use of
implanted blood access devices for
hemodialysis including the following:

a. Labeling must provide arterial and
venous pressure versus flow rates, either
in tabular or graphical format.

b. Labeling must provide the arterial
and venous priming volumes.

c. Labeling must specify the forward
and reverse recirculation rates.

d. Labeling must specify an expiration
date.

e. Labeling must identify any
disinfecting agents that cannot be used
to clean any components of the device.

f. Any contraindicated disinfecting
agents due to material incompatibility
must be identified by printing a warning
on the catheter. Alternatively a label can
be provided that can be affixed to the
patient’s medical record with this
information.

g. The labeling must contain the
following information: Comprehensive
instructions for the preparation and
insertion of the hemodialysis catheter,
including recommended site of
insertion, method of insertion, a
reference on the proper location for tip
placement, a method for removal of the
catheter, anticoagulation, guidance for
management of obstruction and
thrombus formation, and site care.

h. The labeling must identify any
coatings or additives and summarize the
results of performance testing for any
coating or material with special
characteristics, such as decreased
thrombus formation or antimicrobial
properties.

6. For subcutaneous devices, the
recommended type of needle for access
must be described, stated in the
labeling, and test results on repeated use
of the ports must be provided.

7. Coated devices must include a
description of the coating or additive

material, duration of effectiveness, how
the coating is applied, and testing to
adequately demonstrate the
performance of the coating.

In addition, implanted blood access
devices are prescription devices
restricted to patient use only upon the
authorization of a practitioner licensed
by law to administer or use the device.
(Proposed § 876.5540(a); § 801.109
(Prescription devices.)). Under 21 CFR
807.81, the device would continue to be
subject to 510(k) notification
requirements. Elsewhere in this issue of
the Federal Register, FDA is
announcing the availability of a draft
guidance document entitled “Implanted
Blood Access Devices for
Hemodialysis,” that, when finalized,
would provide recommendations on
how to comply with the special controls
proposed in this order, if FDA
reclassifies this device (Ref. 16).

IX. Environmental Impact

The Agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

X. Paperwork Reduction Act of 1995

This proposed order refers to
currently approved collections of
information found in FDA regulations.
These collections of information are
subject to review by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520). The collections
of information in part 807, subpart E,
have been approved under OMB control
number 0910-0120; the collections of
information in 21 CFR Part 814, subpart
B, have been approved under OMB
control number 0910-0231; and the
collections of information under 21 CFR
Part 801 have been approved under
OMB control number 0910-0485.

XI. Codification of Orders

Prior to the amendments by FDASIA,
section 513(e) of the FD&C Act provided
for FDA to issue regulations to reclassify
devices. Although section 513(e) as
amended requires FDA to issue final
orders rather than regulations, FDASIA
also provides for FDA to revoke
previously issued regulations by order.
FDA will continue to codify
classifications and reclassifications in
the Code of Federal Regulations (CFR).
Changes resulting from final orders will
appear in the CFR as changes to codified
classification determinations or as
newly codified orders. Therefore, under



Federal Register/Vol. 78, No. 125/Friday, June 28, 2013/Proposed Rules

38871

section 513(e)(1)(A)(i), as amended by
FDASIA, in this proposed order we are
proposing to revoke the requirements in
§876.5540(b)(1) related to the
classification of implanted blood access
devices as class III devices and to codify
the reclassification of implanted blood
access devices into class II (special
controls).

XII. Proposed Effective Date

FDA is proposing that any final order
based on this proposed order become
effective on the date of its publication
in the Federal Register or at a later date
if stated in the final order.

XIII. Comments

Comments submitted to the previous
dockets (2012-N—0303) have been
officially noted and do not need to be
resubmitted. FDA will consider
previous docket comments in issuing
any final orders for these devices.
Interested persons may submit either
electronic comments regarding this
document or the associated guidance to
lhttp://www.regulations.goy or written
comments to the Division of Dockets
Management (see ADDRESSES). It is only
necessary to send one set of comments.
Identify comments with the docket
number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday, and
will be posted to the docket at
www.regulations.gov]

XIV. References
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www.regulations.gov]
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List of Subjects in 21 CFR Part 876

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR Part 876 be amended as follows:

PART 876—GASTROENTEROLOGY-
UROLOGY DEVICES

m 1. The authority citation for 21 CFR
Part 876 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 3601, 371.
m 2. Section 876.5540 is amended by
revising paragraphs (a)(1), (b)(1), and by
removing paragraph (c) to read as
follows:

§876.5540 Blood access device and
accessories.

(a) * x %

(1) The implanted blood access device
is a prescription device and consists of
various flexible or rigid tubes, such as
catheters, or cannulae, which are
surgically implanted in appropriate
blood vessels, may come through the
skin, and are intended to remain in the
body for 30 days or more. This generic
type of device includes: Single, double,
and triple lumen catheters with cuffs;
subcutaneous ports with catheters;
shunts; cannula; vessel tips; and
connectors specifically designed to
provide access to blood.

* * * * *

(b) Classification. (1) Class II (special
controls) for the implanted blood access
device. The special controls for this
device are:

(i) Components of the device that
come into human contact must be
demonstrated to be biocompatible.
Material names and specific designation
numbers must be provided.

(ii) Performance data must
demonstrate that the device performs as
intended under anticipated conditions
of use. The following performance
characteristics must be tested:

(A) Pressure versus flow rates for both
arterial and venous lumens, from the
minimum flow rate to the maximum
flow rate in 100 ml/min increments,
must be established. The fluid and its
viscosity used during testing must be
stated.

(B) Recirculation rates for both
forward and reverse flow configurations
must be established, along with the
protocol used to perform the assay,
which must be provided.

(C) Priming volumes must be
established.

(D) Tensile testing of joints and
materials must be conducted. The
minimum acceptance criteria must be
adequate for its intended use.

(E) Air leakage testing and liquid
leakage testing must be conducted.

(F) Testing of the repeated clamping
of the extensions of the catheter that
simulates use over the life of the
catheter must be conducted, and
retested for leakage.
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(G) Mechanical hemolysis testing
must be conducted.

(H) Chemical tolerance of the catheter
to repeated exposure to commonly used
disinfection agents must be established.

(iii) Performance data must
demonstrate the sterility of the device.

(iv) Performance data must support
the shelf life of the device for continued
sterility, package integrity, and
functionality over the requested shelf
life that must include tensile, repeated
clamping, and leakage testing.

(v) Labeling must bear all information
required for the safe and effective use of
implanted blood access devices for
hemodialysis including the following:

(A) Labeling must provide arterial and
venous pressure versus flow rates, either
in tabular or graphical format.

(B) Labeling must provide the arterial
and venous priming volumes.

(C) Labeling must specify the forward
and reverse recirculation rates.

(D) Labeling must specify an
expiration date.

(E) Labeling must identify any
disinfecting agents that cannot be used
to clean any components of the device.

(F) Any contraindicated disinfecting
agents due to material incompatibility
must be identified by printing a warning
on the catheter. Alternatively a label can
be provided that can be affixed to the
patient’s medical record with this
information.

(G) The labeling must contain the
following information: Comprehensive
instructions for the preparation and
insertion of the hemodialysis catheter,
including recommended site of
insertion, method of insertion, a
reference on the proper location for tip
placement, a method for removal of the
catheter, anticoagulation, guidance for
management of obstruction and
thrombus formation, and site care.

(H) The labeling must identify any
coatings or additives and summarize the
results of performance testing for any
coating or material with special
characteristics, such as decreased
thrombus formation or antimicrobial
properties.

(vi) For subcutaneous devices, the
recommended type of needle for access
must be described, stated in the
labeling, and test results on repeated use
of the ports must be provided.

(vii) Coated devices must include a
description of the coating or additive
material, duration of effectiveness, how
the coating is applied, and testing to
adequately demonstrate the

performance of the coating.
* * * * *

Dated: June 25, 2013.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2013-15504 Filed 6-27-13; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[REG-160873-04]

RIN 1545-BF39

American Jobs Creation Act
Modifications to Section 6708, Failure
To Maintain List of Advisees With
Respect to Reportable Transactions;
Hearing Cancellation

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Cancellation of notice of public
hearing on proposed rulemaking.

SUMMARY: This document cancels a
public hearing on proposed regulations
relating to the penalty under section
6708 of the Internal Revenue Code for
failing to make available lists of
advisees with respect to reportable
transactions.

DATES: The public hearing originally
scheduled for July 2, 2013 at 10 a.m. is
cancelled.

FOR FURTHER INFORMATION CONTACT:
Oluwafunmilayo Taylor of the
Publications and Regulations Branch,
Legal Processing Division, Associate
Chief Counsel (Procedure and
Administration) at (202) 622—7180 (not
a toll-free number).

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking and a notice of
public hearing that appeared in the
Federal Register on Friday, March 8,
2013 (78 FR 14939) announced that a
public hearing was scheduled for July 2,
2013, at 10 a.m. in the IRS Auditorium,
Internal Revenue Building, 1111
Constitution Avenue NW., Washington,
DC. The subject of the public hearing is
under section 6708 of the Internal
Revenue Code.

The public comment period for these
regulations expired on June 6, 2013. The
notice of proposed rulemaking and
notice of public hearing instructed those
interested in testifying at the public
hearing to submit a request to speak and
an outline of the topics to be addressed
by June 10, 2013. As of Monday, June
24, 2013, no one has requested to speak.

Therefore, the public hearing scheduled
for July 2, 2013, is cancelled.

Martin V. Franks,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).

[FR Doc. 2013—-15471 Filed 6-27-13; 8:45 am]|
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R10-OAR-2012-0581; A—1-FRL~
9827-7]

Approval and Promulgation of Air
Quality Implementation Plans; Idaho
Amalgamated Sugar Company Nampa
BART Alternative

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
revised BART determination and an
alternate control measure for The
Amalgamated Sugar Company, LLC.
(TASCO) plant located in Nampa,
Canyon County, Idaho, to meet the
requirements of Best Available Retrofit
Technology (BART) for regional haze.
The EPA previously approved the
State’s BART determination for TASCO
as meeting the requirements for the
regional haze provisions in the Clean
Air Act (CAA) on June 22, 2011. On
June 29, 2012, the State of Idaho
submitted revisions to its Regional Haze
State Implementation Plan that included
arevised BART determination for the
TASCO facility, a revised emission
limitation for particulate matter (PM),
and an alternative control measure for
TASCO to replace the Federally
approved sulfur dioxide (SO,) BART
determination. The EPA proposes to
vacate the previously approved SO,
BART determination for TASCO,
approve the revised BART
determination, the revised emission
limitation, and the alternative control
measure at TASCO.

DATES: Written comments must be
received on or before July 29, 2013.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R10-
OAR-2012-0581, by one of the
following methods:

A. www.regulations.gov] Follow the
on-line instructions for submitting
comments.

B. Mail: Steve Body, EPA, Office of
Air, Waste, and Toxics, AWT-107, 1200
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Sixth Avenue, Suite 900, Seattle,
Washington 98101.

C. Email: body.steve@epa.govf [or [R10]
IPublic Comments@epa.gov]

D. Hand Delivery: EPA, Region 10
Mailroom, 9th Floor, 1200 Sixth
Avenue, Seattle, Washington 98101.
Attention: Steve Body, Office of Air
Waste, and Toxics, AWT-107. Such
deliveries are only accepted during
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R10-OAR-2012—
0581. The EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
www.regulations.gov] including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.goy
or email. The www.regulations.goyf Web
site is an “anonymous access’’ system,
which means the EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send an email
comment directly to the EPA without
going through www.regulations.gov)
your email address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, the EPA recommends that
you include your name and other
contact information in the body of your
comment and with any disk or CD-ROM
you submit. If the EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider
your comment. Electronic files should
avoid the use of special characters, any
form of encryption, and be free of any
defects or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.goy index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material is
not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.goy or
in hard copy during normal business
hours at the Office of Air, Waste and

Toxics, EPA Region 10, 1200 Sixth
Avenue, Seattle, Washington 98101.
FOR FURTHER INFORMATION CONTACT:
Steve Body, (206) 553—0782, or by email
at pody.steve@epa.gov]

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
the EPA. Information is organized as
follows:

Table of Contents

I. Background

II. Regional Haze Rule Provisions for BART
Alternative Measures

I1I. Idaho’s State Implementation Plan (SIP)
Revision Submittal

IV. The EPA’s Evaluation of SIP Revision
Submittal

V. The EPA’s Proposed Action

VI. Statutory and Executive Order Review

I. Background

In the Clean Air Act (CAA)
Amendments of 1977, Congress
established a program to protect and
improve visibility in the Nation’s
national parks and wilderness areas. See
CAA section 169A. Congress amended
the visibility provisions in the CAA in
1990 to focus attention on the problem
of regional haze. See CAA section 169B.
The EPA promulgated regional haze
regulations (RHR) in 1999 to implement
sections 169A and 169B of the Act.
These regulations require states to
develop and implement plans to ensure
reasonable progress toward improving
visibility in mandatory Class I Federal
areas ! (Class I areas). 64 FR 35714 (July
1, 1999); see also 70 FR 39104 (July 6,
2005) and 71 FR 60612 (October 13,
2006).

Regional haze is impairment of visual
range or colorization caused by air
pollution, principally fine particulate,
produced by numerous sources and
activities, located across a broad
regional area. The sources include but
are not limited to, major and minor

1 Areas designated as mandatory Class I Federal
areas consist of national parks exceeding 6000
acres, wilderness areas and national memorial parks
exceeding 5000 acres, and all international parks
that were in existence on August 7, 1977. 42 U.S.C.
7472(a). In accordance with section 169A of the
CAA, EPA, in consultation with the Department of
Interior, promulgated a list of 156 areas where
visibility is identified as an important value. 44 FR
69122 (November 30, 1979). The extent of a
mandatory Class I area includes subsequent changes
in boundaries, such as park expansions. 42 U.S.C.
7472(a). Although states and tribes may designate
as Class I additional areas which they consider to
have visibility as an important value, the
requirements of the visibility program set forth in
section 169A of the CAA apply only to “mandatory
Class I Federal areas.” Each mandatory Class I
Federal area is the responsibility of a “Federal Land
Manager.” 42 U.S.C. 7602(i). When we use the term
“Class I area” in this action, we mean a “mandatory
Class I Federal area.”

stationary sources, mobile sources, and
area sources including non-
anthropogenic sources. These sources
and activities may emit fine particles
(PM: 5) (e.g., sulfates, nitrates, organic
carbon, elemental carbon, and soil dust),
and their precursors (e.g., sulfur dioxide
(SOy), nitrogen oxides (NOx), and in
some cases, ammonia and volatile
organic compounds). Fine particulate
can also cause serious health effects and
mortality in humans, and contributes to
environmental effects such as acid
deposition and eutrophication. See 64
FR at 35715.

Data from the existing visibility
monitoring network, the “Interagency
Monitoring of Protected Visual
Environments” (IMPROVE) monitoring
network, show that visibility
impairment caused by air pollution
occurs virtually all the time in most
national parks and wilderness areas.
The average visual range in many Class
I areas in the western United States is
100-150 kilometers, or about one-half to
two-thirds the visual range that would
exist without manmade air pollution.2
Visibility impairment also varies day-to-
day and by season depending on
variations in meteorology and emission
rates. The deciview (dv) is the metric by
which visibility is measured in the
regional haze program. A change of 1 dv
is generally considered the change in
visual range that the human eye can
perceive.

The RHR requires each State’s
regional haze implementation plan to
contain emission limitations
representing BART and schedules for
compliance with BART for each source
subject to BART, unless the State
demonstrates that an emissions trading
program or other alternative will
achieve greater reasonable progress
toward natural visibility conditions. A
State may opt to implement or require
participation in an emission trading
program or other alternative measure
rather than require sources subject to
BART to install, operate, and maintain
BART.

On April 16, 2007, Idaho submitted to
the EPA for approval new and revised
rules that provide the Idaho Department
of Environmental Quality (IDEQ) the
regulatory authority to address regional
haze and to implement BART (BART
Authority rule). The EPA approved
these rules on June 9, 2011. 76 FR
33651. Idaho submitted its Regional
Haze State Implementation Plan as
meeting the requirements of 40 CFR
51.308 to the EPA on October 25, 2010
(2010 RH SIP submittal). The 2010 RH
SIP submittal covers the planning

2]1d.
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period of 2008 through 2018 and, among
the other required elements, includes a
BART determination for the TASCO
facility in Nampa, Idaho. On June 22,
2011, the EPA approved the BART
related provisions of Idaho’s 2010 RH
SIP submittal, including the final BART
determination for the TASCO facility.3
76 FR 36329. That approval
incorporated by reference the September
7,2010, TASCO Tier II Operating Permit
No. T2—-2009.0105 (2010 TASCO Tier II
Operating Permit) that contained the
emission limitations representing BART
for TASCO. On November 8, 2012, EPA
took final action to approve the
remaining elements in the Idaho
Regional Haze SIP. 77 FR 66929. Thus,
Idaho’s 2010 RH SIP is fully approved.
On June 29, 2012, Idaho submitted
revisions (2012 RH SIP submittal) to the
2010 RH SIP that includes: a revised
NOx BART determination; a more
stringent particulate matter (PM)
emission limitation; and an alternative
control measure to replace the SO,
BART determination for TASCO’s fossil
fuel-fired Riley Boiler. This alternative
control measure is also referred to as the
BART Alternative. In addition to the
new NOx and PM emission limitations
on the Riley Boiler, the alternative
control measure relies on control of
NOx emissions from two other boilers at
the TASCO facility in Nampa, that are
not BART eligible emission units (non-
BART boilers). The alternative measure
also takes into account emission
reductions resulting from the permanent
shutdown of three coal fired pulp-
dryers. The revised NOx BART
determination, more stringent PM
emission limitation, and the BART
Alternative are contained in a revised
Tier II Operating Permit, T2—-2009.0105
issued to TASCO December 23, 2011
(2011 TASCO Tier II Operating Permit).
As explained below this alternative
measure and revised permit result in
greater reasonable progress toward
natural visibility conditions than the
improvement expected from the BART
determination previously approved.

II. Regional Haze Rule Provisions for
BART Alternative Measures

The RHR contains provisions whereby
a state may choose to implement an
alternative measure as an alternative to
BART, if the state can demonstrate that
the alternative measure achieves greater
reasonable progress toward achieving
natural visibility conditions than would

3Upon EPA’s final action, TASCO filed a petition
for review in the Ninth Circuit Court of Appeals
challenging EPA’s approval of Idaho’s BART
determination for their Nampa facility. See
Amalgamated Sugar v. EPA, No. 11-72445 (9th
Cir.) The case is pending before the Ninth Circuit.

be achieved through the installation,
operation and maintenance of BART.
The requirements for alternative
measures are established at 40 CFR
51.308(e)(2). As explained in the RHR,
the state must demonstrate that all
necessary emission reductions will take
place during the first long term strategy
period (i.e., by 2018) and that the
emissions reductions resulting from the
alternative measure will be surplus to
those reductions resulting from
measures adopted to meet requirements
of the CAA as of the baseline date of the
SIP.

The Idaho rules provide IDEQ
authority to consider and adopt
alternative measures as an alternative to
BART. See IDAPA 58.01.01.668.06.4
The EPA approved this BART
Alternative rule when it approved the
Idaho BART Authority rule. 76 FR
33652 (June 9, 2011).

Sources subject to BART must be in
compliance with the BART emission
limitations as soon as practical but no
later than 5 years after EPA approves the
implementation plan revision. 40 CFR
51.308(e)(1)(iv). The EPA approval of
Idaho’s BART provisions became
effective July 22, 2011, thus TASCO
must be in compliance with the BART
requirements no later than July 22,
2016. Under the BART Alternative, as
specified in the revised permit, TASCO
must comply with the emission
limitations by July 22, 2016, which is
well within the first long term strategy
period which ends December, 2018.

I1I. Idaho’s SIP Revision Submittal

TASCO operates a sugar beet
processing facility in Nampa, Idaho, that
includes a fossil fuel fired boiler
referred to as the “Riley Boiler”. The
Riley Boiler is a BART eligible source
and is subject to BART. In the final
action on the BART provisions in the
2010 RH SIP submittal, the EPA

4 Specifically the IDEQ BART Alternative rule
provides: “BART Alternative. As an alternative to
the installation of BART for a source or sources, the
Department may approve a BART alternative. If the
Department approves source grouping as a BART
alternative, only sources (including BART-eligible
and non-BART eligible sources) causing or
contributing to visibility impairment to the same
mandatory Class I Federal Area may be grouped
together: a. If a source(s) proposes a BART
alternative, the resultant emissions reduction and
visibility impacts must be compared with those that
would result from the BART options evaluated for
the source(s). b. Source(s) proposing a BART
alternative must demonstrate that this BART
alternative will achieve greater reasonable progress
than would be achieved through the installation
and operation of BART. c. Source(s) proposing a
BART alternative shall include in the BART
analysis an analysis and justification of the
averaging period and method of evaluating
compliance with the proposed emission limitation.
IDAPA 58.01.01.668.06.”

approved IDEQ’s BART determination
for the Riley Boiler. 76 FR 36329. The

approved BART level technology and

emission limitations identified for the
Riley Boiler and contained in the 2010
TASCO Tier Il Operating Permit are:

PM: 14 pounds per hour (lbs/hr) and
requires the emissions to be controlled
using a baghouse;

SO,: 115 lbs/hr and requires the
emissions to be controlled with spray-
dry flue gas desulfurization (spray-dry
FGD); and

NOx: 186 lbs/hr and requires the NOx
emissions to be controlled using low
NOx burners with overfire air (LNB—
OFA).

Subsequent to the 2010 RH SIP
submission and approval, TASCO
submitted to IDEQ additional site-
specific engineering analyses and a
proposal for an alternative measure to
replace the SO, BART determination for
its facility. Dispersion modeling was
conducted to compare the visibility
improvement expected from the
alternative control measure to visibility
improvement expected from
implementation of BART. Based on the
new information and proposal, IDEQ
revised portions of Chapter 10 of the
2010 RH SIP and submitted the
revisions, along with supporting
technical documentation, to the EPA.
The 2012 RH SIP submittal contains,
among other elements, a new NOx
BART determination for the Riley Boiler
and the 2011 TASCO Tier II Operating
Permit for the Riley Boiler.

The 2012 RH SIP submittal revises the
NOx BART determination for the Riley
Boiler. The 2010 RH SIP submittal
identified low NOx burners (LNB), LNB
with overfire air (OFA), and selective
catalytic reduction (SCR) as all
technically feasible NOx controls for the
Riley Boiler. The State evaluated the
cost effectiveness of each technology
and determined that: LNB is cost
effective at $921/ton; LNB-OFA is cost
effective at $1270/ton with an
incremental cost over LNB at $2431/ton.
At that time, the State determined that
SCR had a cost effectiveness value of
$3768/ton and an incremental cost over
LNB-OFA of $10,245/ton. In the 2010
RH SIP submittal, Idaho determined that
SCR is not cost effective based on the
incremental cost of SCR over the cost of
LNB-OFA. In the final action on Idaho’s
2010 RH SIP submittal, the EPA
approved the State’s BART
determination. As explained, based on
additional on-site engineering analysis
conducted by TASCO, Idaho
subsequently determined that neither
LNB-OFA nor SCR are technically
feasible at this facility. See 2012 RH SIP
submittal, Chapter 10, Section 10.5. In
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the detailed engineering analysis
conducted for installation of LNB-OFA,
TASCO determined that there is
insufficient space in the combustion
chamber for LNB-OFA for adequate
combustion and flame management. As
also explained, TASCO and the State
now consider SCR to be technically
infeasible due to inadequate space
between the boiler and baghouse and
concerns about catalyst fouling and
erosion. The analysis also determined
that installation after the baghouse
would not provide adequate exhaust
temperature for SCR to function
properly. Id. Thus, the 2012 RH SIP
submittal finds that LNB is the only
technically feasible NOx control
technology for the Riley Boiler.

Regardless of the revised
determination of what NOx control is
technically feasible for the Riley Boiler,
new, more stringent, BART emission
limitations for NOx were included in
the State’s revised BART determination
and the new, more stringent, NOx and
PM emission limitations are included in
the revised 2011Tier II Operating
Permit. See 2012 RH SIP submittal
Chapter 10, Section 10.5 Table 3, and
2011 TASCO Tier II Operating Permit
Condition 3.4. The revised NOx BART
determination is based on LNBs for NOx
control. The revised NOx BART
determination for the Riley Boiler
strengthens the emission limitations
from 186 lbs/hr to 147 lbs/hr, and
results in a 21% reduction in NOx
emissions from the original BART
determination for the Riley Boiler. It
also changes the identified control
technology for NOx upon which the
BART emission limitation is based, from
LNB-OFA to LNBs. As explained below,
this new BART determination and more
stringent emission limitations were used
in the demonstration that the BART
Alternative provides for greater
reasonable progress to achieve natural
visibility conditions than BART.

The 2012 RH SIP submittal also
proposes as a BART Alternative an
alternative measure to the SO, BART

determination for the Riley Boiler. This
alternative measure covers six emission
units at the TASCO facility: the Riley
Boiler, the Babcock & Wilcox (B&W)
Boilers #1 and #2, and the South,
Center, and North Pulp dryers. The
alternative measure replaces the spray-
dry FGD SO control on the Riley Boiler
with LNB NOx control on the B&W
Boilers #1 & #2 and takes into account
the emission reductions resulting from
the shutdown of the three pulp dryers.
Thus, the retrofit of the coal-fired low-
NOx burners on the B&W Boilers and
resulting NOx reductions and credit for
the permanent shutdown of the three
pulp dryers are intended to replace the
BART SO, emission limitation for the
Riley Boiler. The controls for the B&W
Boilers #1 & #2 and shutdown
requirements for the South Pulp Dryer
in the 2011 TASCO Tier II Operating
Permit, (Condition 4.1) will become
Federally enforceable upon final
approval of this proposal. The
permanent shutdown of the Center and
North pulp dryers is Federally
enforceable, as required by the
September 30, 2002, TASCO Tier II
permit currently in the Federally
approved SIP. The 2011 TASCO Tier II
Operating Permit also includes a revised
PM limitation for the Riley Boiler,
reducing the PM emission limitation
from 14 Ibs/hr to 12.4 lbs/hr. The
strengthened PM emission limitation
results in an 11% reduction in PM
emissions from the emissions expected
from the BART determination
previously approved.

TASCO conducted air quality
dispersion modeling to estimate
visibility improvement in affected Class
I areas in accordance with the three-
state, Washington, Idaho, and Oregon
BART Modeling Protocol to demonstrate
greater reasonable progress in achieving
natural visibility conditions. This
protocol underwent extensive review
and approval and formed the basis for
much of the BART modeling for
regional haze conducted in the Pacific
Northwest, including modeling in

Idaho’s 2010 RH SIP submittal. In the
2012 RH SIP submittal, the State
demonstrated the visibility improving
advantages of the BART Alternative by
comparing the visibility improvement of
the revised BART for the Riley Boiler in
the 2012 RH SIP submittal with the
improvement resulting from the BART
Alternative. The model input emissions
for SO,, NOx and PM were determined
for all six emission units included in the
alternative measure: the Riley Boiler
(SO,, NOx, and PM), B&W Boilers #1
and #2 (NOx), and the three coal-fired
pulp dryers (SO,, NOx and PM). Three
scenarios were modeled for all six
emission units: baseline (pre-BART),
revised BART for Riley Boiler, and the
BART Alternative.

Emissions from the TASCO facility
impairs visibility at seven mandatory
Class I areas within 300 kilometers (km):
Eagle Cap Wilderness Area, Oregon;
Craters of the Moon National
Monument, Idaho; Hells Canyon
Wilderness Area, Oregon; Jarbidge
Wilderness Area, Nevada; Sawtooth
Wilderness Area, Idaho; Selway-
Bitteroot Wilderness Area, Idaho; and
the Strawberry Wilderness Area,
Oregon. The results of this modeling
effort for all seven Class I areas are
presented in the 2012 RH SIP submittal,
Chapter 10, Section 10.5, Table 6. The
deciview impact for the 22nd highest
day over the 2003 to 2005 time period
is presented for each of the seven Class
I areas. The submittal shows the number
of days with impairment greater than
0.5 dv in the 2003 to 2005 time period.

The Table below presents the
modeled visibility, at all Class I areas
within 300 km of the TASCO facility at
baseline conditions (2003 to 2005),
under the revised BART, and under the
proposed BART Alternative. As shown,
the proposed BART Alternative
achieves greater reasonable progress
toward natural conditions than would
be achieved through the installation,
operation and maintenance of BART.

TABLE 1—MODELED VISIBILITY CONDITIONS

Visibility imv"ﬁ:i? illji;%er Aﬁg;gm%'al Days above Days above Decrease in
_ Baseline impact under p?roposed improvement Days above 0 5de under 0 5de under days >0.5 dv
Class | area visibility impact proposed BART with BART 0.5 dv “revised “BART from BART
(dv)ad revised BART alternative alternative vs baseline e BART ¢ alternative © alternative vs
(dv)bd (dv) @ revised BART revised BART
(dv)
Eagle Cap Wilderness,
OR o 2.201 1.512 1.411 0.101 195 149 126 23
Craters of the Moon
Wilderness, ID ......... 0.393 0.267 0.245 0.022 10 4 3 1
Hells Canyon Wilder-
ness, ID/OR ............. 1.582 1.092 1.059 0.033 129 87 80 7
Jarbidge Wilderness,
NV e, 0.375 0.256 0.234 0.022 8 5 5 0
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TABLE 1—MODELED VISIBILITY CONDITIONS—Continued
- Additional
il Visibility L )
Visibility ; visibility Decrease in
Baseline impact under mpgct;;gger improvement Days above (?gijal?r?&'; (?gy(jsval?r?&l; days >0.5 dv
Class | area visibility impact proposed P BKRT with BART 0.5 dv “revised “BART from BART
(dv)ad revised BART alternative alternative vs baseline e BART ¢ alternative alternative vs
(dv)bd =d revised BART revised BART e
(dv) (dv)d
Sawtooth Wilderness,
ID ot 0.47 0.319 0.307 0.012 18 6 6 0
Selway-Bitterroot Wil-
derness, ID .............. 0.439 0.281 0.298 (0.017) 15 3 4 (1)
Strawberry Mountain
Wilderness, OR ....... 1.462 1.076 0.917 0.159 80 62 51 11

a|ncludes pre-BART emissions of all sources involved in BART and the BART Alternative: Riley Boiler, B&W Boilers 1&2 and three pulp dryers.
PIncludes all sources involved in BART and the BART Alternative under BART operations: Riley Boiler (LNB + SD—-FGD), B&W Boilers 1&2, three pulp dryers oper-

ating.

¢Includes all sources involved in BART and the BART Alternative under BART Alternative operations: Riley Boiler (LNB), B&W Boilers 1&2 (LNB), three pulp dryers

shut down.

dThe 22nd highest dv value for the three-year period (2003—-2005).
e Total number of days in the three-year period that exceed 0.5 dv.

IV. The EPA’s Evaluation of the SIP
Revision Submittal

1. Revised BART Determination for the
Riley Boiler

The provisions of 40 CFR part 51,
Appendix Y, followed by Idaho, set
forth the process used to identify
control technologies and to consider the
five statutory factors that must be
evaluated as part of a BART
determination. After site specific
consideration of the factors, the best
achievable retrofit technology is
identified and the BART emission
limitation is specified.

As discussed previously in this
notice, based on a revised analysis
conducted and provided by TASCO,
Idaho determined that SCR is
technically infeasible for the Riley
Boiler. This new finding does not affect
the State’s final BART determination
because, as the EPA previously agreed,
Idaho’s determination found that even if
SCR was technically feasible it was not
cost effective and thus, would not
qualify as BART. 76 FR 3632. Thus, the
2012 RH SIP submittal determination
that SCR is technically infeasible does
not change the EPA’s previous
agreement that SCR is not BART for this
facility. The EPA previously approved
the NOx BART emission limitation for
the Riley Boiler of 186 lbs/hr, based on
LNB-OFA control technology. However,
TASCO’s further engineering analysis
determined that while there is
insufficient space in the combustion
chamber for LNB-OFA for adequate
combustion and flame management,
LNB alone could achieve greater NOx
control than the LNB-OFA control.
Accordingly, Idaho revised its NOx
BART determination to reflect the
technology change, greater control and
tighter emission limitations. The
compliance date of July 22, 2016
remains unchanged.

In the 2012 RH SIP submittal, Idaho
strengthened the NOx BART emission
limitation to 147 lbs/hr based on
TASCO’s reassessment of LNB
performance for the Riley Boiler. In light
of TASCO’s revised analysis that the
original BART determination is not
technically feasible and because the
revised BART determination results in a
more stringent NOx BART emission
limitation, the EPA is proposing to
vacate our original BART determination
and approve the revised NOx BART
determination and this new limitation
for the TASCO facility.

The EPA previously approved Idaho’s
PM BART emission limitation for the
Riley Boiler of 14 lbs/hr, based on
baghouse control technology as
provided in the 2010 RH SIP submittal.
In the 2012 RH SIP submittal, Idaho
strengthened the PM emission
limitation to 12.4 lbs/hr, based on
TASCO’s analysis of the performance of
the baghouse. The revised PM emission
limitation is more stringent than the
limitation previously approved and
therefore the EPA is proposing to
approve this revised PM limitation as a
SIP strengthening measure.

2. Alternative to BART for the TASCO
facility

The 2012 RH SIP submittal includes
a proposed alternative measure to the
previously approved SO, BART
determination for Riley Boiler. This
alternative measure is intended to
replace the SO, BART emission
limitation of 115 lb/hr for the Riley
Boiler 5 with a combined NOx emission
limitation on the B&W Boilers #1 and #2
of 103 Ibs/hr, and takes into account the
emission reductions resulting from the

5 Gurrent statewide regulations limit the sulfur
content of coal to 1% by weight. IDAPA
58.01.01.725.04. This limit would not be affected by
the action proposed today and the limit remains
applicable to the TASCO facility.

permanent shutdown of three coal-fired
pulp dryers. The baseline emissions for
all three pulp dryers are: NOx—191.2
Ibs/hr; SO>,—17.9 lbs/hr; and PM—-927
Ibs/hr. These emissions were
permanently eliminated when the pulp
dryers were shutdown.

Installation of LNB control and
establishing emission limitations on the
B&W Boilers, along with permanently
eliminating the emissions associated
with the three pulp dryers, result in a
total reduction in NOx of 221 t/y, SO»
of 20.6 t/y, and PM of 113 t/y. The B&W
Boilers are non-BART units. The pulp
dryers were shutdown because
installation of a drying process using
waste steam from the boilers instead of
the pulp dryers reduced the fuel
demand that resulted in a lower cost
operation, eliminating the need for the
pulp dryers. The shutdown of the pulp
dryers is not required under the CAA.
Thus, these emission reductions may be
considered surplus. The total emissions
are reduced under the BART Alternative
measure compared to both the original
2010 RH SIP approved BART
determination and the revised BART
determination in the 2012 RH SIP
submittal.

As presented in Table 1 above,
dispersion modeling of visibility in all
Class I areas within 300 km of the
TASCO facility demonstrates there is
overall greater progress towards
achieving natural conditions under the
BART Alternative. In particular, there is
greater progress in the Eagle Cap
Wilderness Area (the Class I area most
impacted by emissions from the TASCO
facility) of 0.101 dv under the BART
alternative than under the revised BART
determination and in the Strawberry
Mountain Wilderness Area of 0.159 dv.

The 2011 TASCO Tier II Operating
Permit, Permit Condition 3.3 requires
compliance with the BART Alternative
by July 22, 2016, the same compliance
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date as the approved BART.
Additionally, the permit provides that
unless LNBs have been installed and
operating, as required in Permit
Condition 3.7, on and after July 22,
2016, the Riley Boiler may be fired only
using natural gas, and that on, and after
July 22, 2016, the Riley Boiler may not
be fired with coal until such date that
the coal-fired LNBs are installed and
operated in accordance with the permit.
See 2011 TASCO Tier II Operating
Permit, Permit Condition 3.9. Permit
condition 14.9 of TASCO’s Tier I
Operating Permit T1-050020, issued
May 23, 2006, required the North and
Central pulp dryers to be permanently
shut down and Permit Condition 4.1 of
the 2011 TASCO Tier II Operating
Permit, requires the South Pulp Dryer to
be permanently shutdown. Thus, there
is no delay in compliance with BART
requirements under the BART
Alternative.

The 2011 TASCO Tier II Operating
Permit contains the emission limitations
discussed above. See 2011 TASCO Tier
II Operating Permit, Permit Condition
3.4 and 3.5. The permit also contains
requirements for a non-visibility
impairing pollutant, specifically carbon
monoxide (CO). Permit Condition 3.12
requires performance testing for CO.
The EPA proposes no action on this
permit condition, as it does not pertain
to visibility.

The second paragraph of Condition
3.3 of the Permit allows TASCO to
submit a request to obtain IDEQ
approved alternatives to BART and to
revise the Permit and explains that
IDEQ will process the request in
accordance with its permitting rules.
The condition further provides that the
request must be submitted in time for
any such revision to the permit and the
corresponding revision to the RH SIP to
be approved prior to July 22, 2016. This
provision is administrative in nature
and addresses the State’s procedure for
possible future revisions to the permit.
As such it is not necessary or
appropriate for EPA to act on this
provision. Nevertheless, we note that a
revision to a Federally approved permit
must meet applicable Federal
requirements before it could be
incorporated into the Federally
approved SIP. The EPA cannot assure
Idaho or TASCO that any submitted
BART Alternative measure will be
approved until that measure has been
thoroughly evaluated by the EPA as
meeting Federal requirements.

V. The EPA’s Proposed Action

The EPA is proposing to vacate our
previous BART determination for the
TASCO facility and to approve Idaho’s

2012 RH SIP submittal including the
revised NOx BART determination for
the TASCO Riley Boiler and the 2011
TASCO Tier II Operating Permit
containing the BART Alternative
conditions 1.2 including the table of
Regulated Emission Point Sources
Table, 3.2, 3.3 (first paragraph only), 3.4,
3.5,3.6,3.7, 3.8, 3.9, 3.11, 3.13, 3.14,
3.15, 3.16, and 4.1. Specifically, the EPA
proposes to approve new BART
emission limitations for NOx, the
revised PM emission limitations and the
BART Alternative at the TASCO facility
because they provide greater overall
reasonable progress toward achieving
natural conditions in affected Class I
areas than the previously approved
BART determination for the TASCO
facility.

VI. Statutory and Executive Order
Review

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this proposed action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this proposed action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).
In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the rule
neither imposes substantial direct
compliance costs on tribal governments,
nor preempts tribal law. Therefore, the
requirements of section 5(b) and 5(c) of
the Executive Order do not apply to this
rule.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, and
Visibility.

Dated: June 14, 2013.

R. David Allnutt,

Acting Regional Administrator, Region 10.
[FR Doc. 2013—-15442 Filed 6—-27-13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
[EPA-HQ-OAR-2012-0640] FRL-9829-3
RIN 2060-AR64

Kraft Pulp Mills NSPS Review

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; extension of
public comment period.

SUMMARY: The EPA is announcing that
the period for providing public
comments on the May 23, 2013,
proposed rule titled, “Kraft Pulp Mills
NSPS Review” is being extended by 15
days.

DATES: Comments. The public comment
period for the proposed rule published
May 23, 2013 (78 FR 31315), is being
extended by 15 days to July 23, 2013, in
order to provide the public additional
time to submit comments and
supporting information.
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ADDRESSES: Comments. Written
comments on the proposed rule may be
submitted to the EPA electronically, by
mail, by facsimile or through hand
delivery/courier. Please refer to the
proposal (78 FR 31315) for the addresses
and detailed instructions.

Docket. Publicly available documents
relevant to this action are available for
public inspection either electronically at
|http://www.regulations.govf or in hard
copy at the EPA Docket Center, Room
3334, 1301 Constitution Ave. NW.,
Washington, DC. The Public Reading
Room is open from 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
legal holidays. A reasonable fee may be
charged for copying. The EPA has
established the official public docket
No. EPA-HQ-OAR-2012-0640.

World Wide Web. The EPA Web site
containing information for this
rulemaking is: lhttp://www.epa.gov/tin/]
atw/pulp/pulppg.html|

FOR FURTHER INFORMATION CONTACT: Dr.
Kelley Spence, Natural Resources Group
(E143-03), Sector Policies and Programs
Division, Office of Air Quality Planning
and Standards, U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711; telephone
number: (919) 541-3158; fax number:
(919) 541-3470; and email address:
kpence.kelley@epa.gov]

SUPPLEMENTARY INFORMATION:

Comment Period

In response to requests from industry
representatives and environmental
groups, the EPA is extending the public
comment period for an additional 15
days. The public comment period will
end on July 23, 2013, rather than July 8,
2013.

List of Subjects in 40 CFR Part 60

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements.

Dated: June 21, 2013.
Gina McCarthy,

Assistant Administrator, Office of Air and
Radiation.

[FR Doc. 2013-15609 Filed 6—-27-13; 8:45 am|
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 272
[Docket No. FRA-2008-0131, Notice No. 1]
RIN 2130-ACO00

Critical Incident Stress Plans

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Notice of Proposed Rulemaking
(NPRM).

SUMMARY: FRA issues this proposed rule
in accordance with a statutory mandate
that the Secretary of Transportation
require certain major railroads to
develop, and submit to the Secretary for
approval, critical incident stress plans
that provide for appropriate support
services to be offered to their employees
who are affected by a “critical incident”
as defined by the Secretary. The NPRM
proposes a definition of the term
“critical incident,” the elements
appropriate for the rail environment to
be included in a railroad’s critical
incident stress plan, the type of
employees to be covered by the plan, a
requirement that a covered railroad
submit its plan to FRA for approval, and
a requirement that a railroad adopt and
comply with its FRA-approved plan.

DATES: Written comments must be
received by August 27, 2013. Comments
received after that date will be
considered to the extent possible
without incurring additional delay or
expense.

FRA does not believe that a public,
oral hearing will be necessary. However,
if FRA receives a specific request for a
public, oral hearing prior to July 29,
2013, FRA will schedule a hearing and
publish a supplemental notice in the
Federal Register to inform interested
parties of the date, time, and location of
any such hearing.

ADDRESSES: Comments: Comments
related to Docket No. FRA-2008-0131,
Notice No. 1, may be submitted by any
of the following methods:

o Web site: The Federal eRulemaking
Portal, Wwww.Regulations.gov] Follow the
Web site’s online instructions for
submitting comments.

e Fax:202-493-2251.

e Mail: Docket Management Facility,
U.S. Department of Transportation,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: Docket Management
Facility, U.S. Department of
Transportation, 1200 New Jersey
Avenue SE., Room W12-140 on the

Ground level of the West Building,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Instructions: All submissions must
include the agency name, docket name,
and docket number or Regulatory
Identification Number (RIN) for this
rulemaking. Note that all comments
received will be posted without change
to |http://www.Regulations.gov|
including any personal information
provided. Please see the discussion
under the Privacy Act heading in the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to [ttp:/}
www.Regulations.goy at any time or
visit the Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue SE., Room W12—
140, on the Ground level of the West
Building, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: For
program issues: Dr. Bernard J. Arseneau,
Medical Director, Office of Railroad
Safety, FRA, 1200 New Jersey Avenue
SE., Washington, DC 20590 (telephone:
(202) 493-6232),
Bernard.Arseneau@dot.gov] or Ronald
Hynes, Director, Office of Safety
Assurance and Compliance, Office of
Railroad Safety, FRA, 1200 New Jersey
Avenue SE., Washington, DC 20590
(telephone: (202) 493-6404),

Ronald. Hynes@dot.gov)] For legal issues:
Veronica Chittim, Trial Attorney, Office
of Chief Counsel, FRA, 1200 New Jersey
Avenue SE., Washington, DC 20950
(telephone: (202) 493—-0273),
[Veronica.Chittim@dot.gov|

SUPPLEMENTARY INFORMATION:

Table of Contents for Supplementary
Information

I. Executive Summary
II. Overview of Critical Incidents and Critical
Incident Stress Plans
A. Statutory Mandate and Authority To
Conduct This Rulemaking
B. Factual Background
III. Overview of FRA’s Railroad Safety
Advisory Committee (RSAC)
IV. RSAC Critical Incident Working Group
V. FRA’s Approach to Critical Incident Stress
Plans
VI. Section-by-Section Analysis
VII. Regulatory Impact and Notices
A. Executive Orders 12866 and 13563 and
DOT Regulatory Policies and Procedures
B. Executive Order 13175
C. Regulatory Flexibility Act and Executive
Order 13272
D. Paperwork Reduction Act
E. Environmental Impact
F. Executive Order 13132, Federalism
Implications
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G. Unfunded Mandates Reform Act of 1995
H. Energy Impact
L. Privacy Act Statement

I. Executive Summary

This NPRM proposes a regulation that
would require each Class I railroad,
intercity passenger railroad, and
commuter railroad to establish and
implement a critical incident stress plan
for certain employees of the railroad
who are directly involved in, witness, or
respond to, a critical incident. FRA
seeks comment on all aspects of this
progl)osal.

Although FRA has never regulated
critical incident stress plans, many
railroads have had some form of critical
incident stress plan in place for many
years. This rulemaking responds to the
Rail Safety Improvement Act of 2008
(Public Law 110432, Div. A) (RSIA)
mandate that the Secretary of
Transportation establish regulations to
define “critical incident” and to require
certain railroads to develop and
implement critical incident stress plans.

As discussed in detail below, FRA
reviewed the applicable science and
information received through the
Railroad Safety Advisory Committee
(RSACQ), and as required by Congress,
FRA proposes a definition for “critical
incident”” and proposes a set of
minimum standards for critical incident
stress plans. This approach provides
covered employees with options for
relief following a critical incident, yet
allows for substantial flexibility within
the regulatory framework so that
railroads may adapt their plans
commensurate with their needs. The
proposal defines a “critical incident” as
either — (1) An accident/incident
reportable to FRA under 49 CFR part
225 that results in a fatality, loss of
limb, or a similarly serious bodily
injury; or (2) A catastrophic accident/
incident reportable to FRA under part
225 that could be reasonably expected
to impair a directly-involved employee’s
ability to perform his or her job duties
safely. The proposed set of minimum
standards for critical incident stress
plans include allowing a directly-
involved employee to obtain relief from
the remainder of the tour of duty,
providing for the directly-involved
employee’s transportation to the home
terminal (if applicable), and offering a
directly-involved employee appropriate
support services following a critical
incident. The proposed rule would
require each applicable railroad to
submit its plan to FRA for approval.

FRA has analyzed the economic
impacts of this proposed rule against a
“status quo” baseline that reflects
present conditions (i.e. primarily what

applicable railroads are already doing
with respect to critical incident policy).
Based on both RSAC meetings and
discussions with the rail industry,
FRA'’s analysis assumes that all
railroads affected by the proposed rule
currently have policies that include a
critical incident stress plan, thereby
reducing the costs of compliance
associated with the proposed rule. In
estimating these compliance costs, FRA
included costs associated with training
supervisors on how to interact with
railroad employees who have been
affected by a critical incident, employee
training, counseling, and other support
services, and costs associated with the
submission of the critical incident stress
plan to FRA for approval. FRA estimates
that the costs of the proposed rule for a
20-year period would total $1,943,565.
Using a 7 percent and a 3 percent
discount rate, the total discounted costs
will be $1,337,830 and $1,615,519,
respectively.

The proposed rule contains minimum
standards for employee training, leave,
counseling, and other support services.
These standards would help create
benefits by providing employees with
knowledge, coping skills, and services
that would help them: (1) Recognize and
cope with symptoms of normal stress
reactions that commonly occur as a
result of a critical incident; (2) reduce
their chance of developing a disorder
such as depression, Post-Traumatic
Stress Disorder (PTSD), or Acute Stress
Disorder (ASD) as a result of a critical
incident; and (3) recognize symptoms of
psychological disorders that sometimes
occur as a result of a critical incident
and know how to obtain prompt
evaluation and treatment of any such
disorder, if necessary. FRA anticipates
that implementation of the proposed
rule would yield benefits by reducing
long-term healthcare costs associated
with treating PTSD, ASD, and other
stress reactions; and costs that accrue
either when an employee is unable to
return to work for a significant period of
time or might leave railroad
employment due to being affected by
PTSD, ASD, or another stress reaction.
In addition, safety risk posed by having
a person who has just been involved in
a critical incident performing safety
critical functions is also reduced. The
majority of the quantifiable benefits
identified by FRA’s analysis are
associated with railroad employee
retention and a reduction of long-term
healthcare costs associated with PTSD
cases that were not treated appropriately
after a critical incident. FRA expects
that the proposed rule would decrease
the number of employees who leave the

railroad industry due to PTSD, ASD, or
other stress reactions, as early treatment
for potential PTSD cases following
exposure to a critical incident would
reduce both the likelihood of
developing PTSD and the duration of
PTSD or another stress reaction. The
proposed rule would therefore increase
the early identification of PTSD and
provide more immediate healthcare to
the cases that develop. FRA estimates
that the present value of the quantifiable
benefits for a 20-year period would total
$2,630,000. Using a 7 percent and a 3
percent discount rate, the total
discounted benefits would be
$1,505,622 and $2,023,548, respectively.
Overall, FRA finds that the value of the
anticipated benefits would justify the
cost of implementing the proposed rule.
FRA seeks comments on all aspects of
the economic impacts of its proposal.

II. Overview of Critical Incidents and
Critical Incident Stress Plans

A. Statutory Mandate and Authority To
Conduct This Rulemaking

On October 16, 2008, the RSIA was
enacted. Section 410 of the RSIA
(Section 410) mandates that the
Secretary of Transportation (Secretary)
require “‘each Class I railroad carrier,
each intercity passenger railroad carrier,
and each commuter railroad carrier to
develop and submit for approval to the
Secretary a critical incident stress plan
that provides for debriefing, counseling,
guidance, and other appropriate support
services to be offered to an employee
affected by a critical incident.” See
Section 410(a). RSIA mandates that the
plans include provisions for relieving
employees who are involved in, or who
witness, critical incidents from their
tours of duty, and for providing leave
for such employees from their normal
duties as may be necessary and
reasonable to receive preventive
services and treatment related to the
critical incident. See Section 410(b).
The Secretary is specifically required to
define the term “critical incident” for
purposes of this rulemaking. See
Section 410(c). The Secretary has
delegated his responsibilities under the
RSIA to the Administrator of FRA. See
49 CFR 1.89(b). In the Section-by-
Section Analysis below, FRA discusses
how the proposed regulatory text
addresses each portion of the Section
410 mandates. This proposed rule is
also issued pursuant to FRA’s general
rulemaking authority at 49 U.S.C.
20103.

As required by Section 410(c), within
30 days after enactment of the RSIA,
FRA initiated action within the DOT to
commence a rulemaking to define the



38880

Federal Register/Vol. 78, No. 125/Friday, June 28, 2013/Proposed Rules

term ‘““critical incident.” Additionally,
as required by Section 410(a), FRA
consulted with the Department of
Health and Human Services (HHS) and
the Department of Labor (DOL) in
preparing this proposed rule.
Specifically, in addition to consulting
with representatives of HHS and DOL,
FRA provided those departments with
an advance copy of this proposed
regulation and requested input on FRA’s
approach. FRA has incorporated the
suggestions provided by both HHS’s
Substance Abuse and Mental Health
Services Administration (SAMHSA) and
DOL’s Wage and Hour Division.

B. Factual Background 1

Highway-rail grade crossing accidents
and trespasser incidents along the
railroad right-of-way are an unfortunate
reality for employees in the railroad
industry. Railroad work carries the risk
that a covered employee will be directly
involved in a critical incident, often
outside the control of the railroad
employees, which can lead to severe
emotional and psychological distress,
including Post Traumatic Stress
Disorder (PTSD) and the more
immediate Acute Stress Disorder
(ASD).2 There are concerns about the
impact of exposure to traumatic
incidents on employees in safety-
sensitive jobs, most notably engineers
and conductors.

Until this proposed rule, a national,
uniform approach to critical incident
response in the railroad industry did not
exist, with only a handful of States
taking action through statutes or
regulations to aid critical incident
response in the railroad industry. With
this proposed rule, FRA seeks to define
the term “critical incident” in the
railroad setting, which if met, would
trigger the requirement that appropriate
support services be offered to railroad
employees affected by such incidents.

PTSD and ASD can develop following
any traumatic event that threatens
personal safety or the safety of others, or

1 Much of this background information and
review of the literature is derived from the
independent final report prepared by FRA grantee,
Dr. Richard Gist, in support of Grant FR-RRD-
0024-11-01, titled, “Proposed Key Elements of
Critical Incident Intervention Program For Reducing
the Effects of Potentially Traumatic Exposure On
Train Crews to Grade Crossing and Trespasser
Incidents.”” See Docket No. FRA-2008-0131.
Articles cited in this NPRM are available for
viewing at FRA upon request.

2 ASD is “‘a mental disorder that can occur in the
first month following a trauma. The symptoms that
define ASD overlap with those for PTSD.” ASD can
lead to PTSD, but does not always. A “PTSD
diagnosis cannot be given until symptoms have
lasted for one month.” U.S. Department of Veterans
Affairs, National Center for PTSD, available at
http://www.ptsd.va.gov/public/pages/acute-stress-|
disorder.asg (last accessed January 28, 2013).

causes serious physical, cognitive or
emotional harm. While such disorders
are most often initiated by a threat to
one’s life or the witnessing of brutal
injury or traumatic death—in combat
situations, for example, or during
violent accidents or disasters—any
overwhelming life experience can
trigger the disorders, especially if the
event is perceived as unpredictable and
uncontrollable. Individuals exposed to
traumatic events experience alterations
in their neurologic, endocrine, and
immune systems, which have been
linked to adverse changes in overall
health.3 These changes and symptoms
can be ameliorated if treated
appropriately, usually with
psychotherapy and/or medications.
However, PTSD and ASD often go
undiagnosed, as few primary care
providers routinely assess for it and
more often than not, attribute the
symptoms to less serious forms of
depression, anxiety, and general
emotional distress.*

In recent years approximately 2,500
highway-rail crossing accidents and 900
casualties to persons trespassing on
railroad property (trespassers) have
occurred in the United States annually.
Each one of these incidents, as well as
other traumatic events such as railroad
accidents or incidents resulting in
serious injury or death to railroad
employees, hold potential for causing
ASD, PTSD, or other health and safety-
related problems, in any railroad
employee who is present. Some
locomotive engineers and conductors
have had the misfortune of experiencing
multiple potential PTSD/ASD-invoking
events over the course of their careers.>

3In a study of 830 train drivers in Norway, the
48 percent of participants who had experienced at
least one on-the-track accident reported
considerably more health problems than those who
reported no such exposure. Their symptoms
included musculoskeletal, gastrointestinal, and
sleep pattern issues and continued from the
incident to the time of the study (for some
participants up to ten years). This study also
revealed that the more pronounced initial reactions
to on-the-track accidents, the more severe and
persistent were the health complaints post-
exposure. Vatshelle, A. & Moen, B.E. (1996). Serious
on-the-track accidents experienced by train drivers:
Psychological reactions and long-term health
effects. Journal of Psychosomatic Research, 42(1),
43-52. See also Wignall, E.L., Dickson, J.M.,
Vaughan, P., Farrow, T.F.D., Wilkinson, L.D.,
Hunter, M.D., & Woodruff, P.W.R. (2004). Smaller
hippocampal volume in patients with recent-onset
posttraumatic stress disorder. Biological Psychiatry,
56(11), 832-836.

4Gerrity M.S., Corson, K., & Dobscha S.K. (2007).
Screening for posttraumatic stress disorder in
Veterans’ Affairs primary care patients with
depression symptoms. Journal of General Internal
Medicine, 22(9), 1321-1324.

5The Associated Press, Fatal Collisions
Traumatize Nation’s Train Engineers, August 14,
2009. Saed Hindash, The Star-Ledger. Death by

Exposure of railroad employees,
particularly locomotive engineers and
conductors, to prototypical potentially
traumatic exposures is well established.
Incursion events, such as vehicular
accidents at highway-rail grade
crossings and pedestrian incursions
onto the railroad right-of-way
(frequently as a method of suicide) often
involve fatalities and the injuries
sustained may be gruesome. Locomotive
engineers and conductors, because of
their proximity to the accident scene,
must often tend to the injured and
secure the scene, compounding the
extent and the duration of exposure. In
particular, locomotive engineers may be
alone in the cab when an on-the-track
accident occurs. Further, train crews are
required to report the incident, secure
the train, and often leave the train and
examine the victims. Crew members
may even provide first aid if victims are
alive, and wait, sometimes for long
periods, for assistance or instructions.

Systematic empirical studies of the
health impact on railroad personnel of
this kind of experience are limited. The
best designed studies have been
European and show clinically diagnosed
PTSD in 7 to 14 percent of those
exposed. FRA has found no empirical
studies of treatment efficacy and impact
within the U.S. railroad population,
presumably due to the relatively small
population annually treated and the
different locations and systems involved
in railroad employees’ identification
and care.

If left untreated, mental health
conditions carry significant costs for
employers in the form of
“presenteeism,” when employees come
to work, but have lowered
productivity.® Presenteeism can have
catastrophic safety consequences for
railroads. Symptoms such as sleep
difficulties, trouble concentrating,
hypervigilance and exaggerated sensory
reactions—often leading sufferers to
misuse alcohol to reduce the stress—
compromise workers’ safety at work and
the safety of others, and lower

Train. June 18, 2009. hitp//www.nj.com]
[nsidejersey/index.ssf/2009/06/death by train.htm]
(“Over a 40-year career, the average engineer will
be involved in five to seven incidents, says Darcy,
who has had seven fatalities.”).

6 Kessler, R.C. (2000). Posttraumatic stress
disorder: The burden to the individual and society.
Journal of Clinical Psychiatry, 61(suppl. 5), 4-12.
Kessler, R.C., & Greenberg, P.E. (2002). The
economic burden of anxiety and stress disorders. In
K.L. Davis, D. Charney, J.T. Coyle, & C. Nemeroff
(Eds.), Neuropsychopharmacology: The Fifth
Generation of Progress. Philadelphia: Lippincott,
Williams & Wilkins. Pilette, P.C. (2005).
Presenteeism and productivity: Two reasons
employee assistance programs make good business
cents. Annals of the American Psychotherapy
Association, 8(1), 12—14.
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employees’ productivity on the job. One
study revealed that employees are more
likely to engage in workplace
presenteeism than calling in sick
(absenteeism).”

Most major railroads have plans to
provide their employees with assistance
and intervention following traumatic
events. Most of these programs have
been in existence for a number of years,
usually as part of a railroad’s “Employee
Assistance Program” (EAP). The
descriptions of interventions, timing,
and delivery in these programs are often
“transplanted” from programs created
for fire, rescue, and emergency services
personnel in the 1980s and 1990s. These
approaches, particularly those built
around “critical incident stress
debriefing’” and related interventions,
have come under increasing scrutiny as
independent research has reported such
interventions to not be helpful in certain
situations and even to paradoxically
inhibit the natural recovery of certain
vulnerable participants. Accordingly,
most authoritative guidelines now
caution against the routine application
of these approaches and some now list
them as directly contraindicated.

While there are variations among
railroads’ existing programs, there are
also substantial similarities reflected
with respect to critical elements
mandated by statute. For example,
many railroads provide assistance and
intervention following critical incidents,
often through the use of the railroad’s
EAP. The majority of existing plans
allow for immediate relief from duty
upon request for the remainder of the
tour of duty, as well as transportation to
the home terminal for affected
employees. Finally, many plans allow
for additional leave following the tour of
duty upon request, often involving
contact with occupational medicine or
EAP representatives.? Therefore, several
of these common elements are
incorporated into this proposed rule.

7 Caverley, N., Cunningham, J.B., & MacGregor,
J.M. (2007). Sickness presenteeism, sickness
absenteeism, and health following restructuring in
a public service organization. Journal of
Management Studies, 44(2), 304-319.

8 The Association of American Railroads (AAR)
provided a matrix to the RSAC Critical Incident
Working Group (CIWG) summarizing key
characteristics of programs as submitted by nine
member railroads. Several railroads also submitted
their current policies regarding critical incidents in
the workplace.

9Unpaid, job-protected leave under the Family
and Medical Leave Act (FMLA) may be available to
an employee involved in a critical incident. FMLA
leave may be considered where an eligible
employee of a covered employer suffers a serious
health condition as a result of the incident. For
additional guidance on the FMLA, please contact
the United States Department of Labor or visit

III. Overview of the RSAC

In March 1996, FRA established
RSAC, which provides a forum for
developing consensus recommendations
to the Administrator of FRA on
rulemakings and other safety program
issues. 61 FR 9740 (Mar. 11, 1996).
RSAC’s charter under the Federal
Advisory Committee Act (Pub. L. 92—
463) was most recently renewed in
2012. 77 FR 28421 (May 14, 2012).

RSAC includes representation from
all of FRA’s major stakeholders,
including railroads, labor organizations,
suppliers and manufacturers, and other
interested parties. An alphabetical list of
RSAC members includes the following:

AAR;

American Association of Private Railroad Car
Owners (AAPRCO);

American Association of State Highway and
Transportation Officials (AASHTO);

American Chemistry Council (ACC);

American Petroleum Institute (API);

American Public Transportation Association
(APTA);

American Short Line and Regional Railroad
Association (ASLRRA);

American Train Dispatchers Association
(ATDA);

Association of Railway Museums (ARM);

Association of State Rail Safety Managers
(ASRSM);

Brotherhood of Locomotive Engineers and
Trainmen (BLET);

Brotherhood of Maintenance of Way
Employes Division (BMWED);

Brotherhood of Railroad Signalmen (BRS);

The Chlorine Institute, Inc.;

Federal Transit Administration (FTA);*

The Fertilizer Institute;

High Speed Ground Transportation
Association;

Institute of Makers of Explosives;

International Association of Machinists and
Aerospace Workers;

International Brotherhood of Electrical
Workers (IBEW);

Labor Council for Latin American
Advancement;*

League of Railway Industry Women;*

National Association of Railroad Passengers;

National Association of Railway Business
Women;*

National Conference of Firemen & Oilers;

National Railroad Passenger Corporation
(Amtrak);

National Railroad Construction and
Maintenance Association (NRCMA);

National Transportation Safety Board
(NTSB);*

Railway Passenger Car Alliance;

Railway Supply Institute;

Safe Travel America;

Secretaria de Comunicaciones y Transporte;*

Sheet Metal Workers International
Association;

Tourist Railway Association Inc.;

Transport Canada; *

Transport Workers Union of America;

Transportation Communications
International Union/BRC (TCIU);

Transportation Security Administration
(TSA); and

United Transportation Union (UTU).
* Indicates associate, non-voting
membership.

When appropriate, FRA assigns a task
to RSAC, and after consideration and
debate, RSAC may accept or reject the
task. If the task is accepted, RSAC
establishes a working group that
possesses the appropriate expertise and
representation of interests to develop
recommendations to FRA for action on
the task. These recommendations are
developed by consensus. A working
group may establish one or more task
forces to develop facts and options on
a particular aspect of a given task. The
task force then provides that
information to the working group for
consideration.

If a working group comes to a
unanimous consensus on
recommendations for action, the
proposal is presented to the full RSAC
for a vote. If the proposal is accepted by
a simple majority of RSAC, the proposal
is formally recommended to FRA. FRA
then determines what action to take on
the recommendation. Because FRA staff
members play an active role at the
working group level in discussing the
issues and options and in drafting the
language of the consensus proposal,
FRA is often favorably inclined toward
the RSAC recommendation.

However, FRA is in no way bound to
follow the RSAC recommendation, and
the agency exercises its independent
judgment on whether the recommended
rule achieves the agency’s regulatory
goal, is soundly supported, and is in
accordance with policy and legal
requirements. Often, FRA varies in some
respects from the RSAC
recommendation in developing the
actual regulatory proposal or final rule.
Any such variations would be noted and
explained in the rulemaking document
issued by FRA. If the working group or
RSAC is unable to reach consensus on
recommendations for action, FRA will
proceed to resolve the issue through
traditional rulemaking proceedings.

IV. RSAC Critical Incident Working
Group

The Critical Incident Task Force (Task
Force) was formed as part of the
Medical Standards Working Group, and
its task statement (Task No. 09—02) was
accepted by RSAC on September 10,
2009. On July 2, 2010, FRA solicited
bids for a grant to assess the current
knowledge of post-traumatic stress
interventions and to advance evidence-
based recommendations for controlling
the risks associated with traumatic
exposures in the railroad setting. On
March 11, 2011, FRA awarded the grant
to the National Fallen Firefighters
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Foundation. On May 20, 2011, the Task
Force was reformulated into an
independent working group, the Critical
Incident Working Group (CIWG). Task
No. 09-02 (amended to reflect the new
independent working group) specifies
that the purpose of the CIWG is to
provide advice regarding the
development of implementing
regulations for Critical Incident Stress
Plans as required by the RSIA. The Task
further assigns the CIWG to do the
following: (1) Define what a “critical
incident” is that requires a response; (2)
review available data, literature, and
standards of practice concerning critical
incident programs to determine
appropriate action when a railroad
employee is involved in, or directly
witnesses, a critical incident; (3) review
any evaluation studies available for
existing railroad critical incident
programs; (4) describe program elements
appropriate for the rail environment,
including those requirements set forth
in the RSIA; (5) provide an example of
a suitable plan (template); and (6) assist
in the preparation of an NPRM.

The CIWG met on June 24, 2011;
September 8-9, 2011; October 11-12,
2011; and December 13, 2011. At the
conclusion of the December 2011
meeting, an informal task force was
formed to consider the substantive
agreements made by the CIWG and to
draft regulatory language around those
agreements for the CIWG’s
consideration and vote. The small task
force presented the language to the full
CIWG for an electronic vote on August
6, 2012. The CIWG reached a consensus
on all but one item 19 and forwarded a
proposal to the full RSAC on August 21,
2012. RSAC voted to approve the
CIWG’s recommended text on
September 27, 2012 and that
recommended text provided the basis
for this NPRM. While the CIWG did
discuss a general template flow chart of
a suitable critical incident stress plan, as
recommended by the Grantee’s Final
Report, a specific model plan that could
be adapted and adopted by railroads
was not developed by the CIWG.
Instead, the CIWG focused its efforts on
the definition of critical incident and
the program elements essential for the
proposed regulatory text.

In addition to FRA staff, the members
of the CIWG include the following:

AAR, including members from BNSF
Railway Company (BNSF), Canadian
National Railway (CN), Canadian Pacific

10 Consensus was not reached on the issue of
whether a railroad should be required to provide
labor organizations’ general chairpersons (in
addition to the international/national president of
the labor organization) with a copy of a railroad’s
critical incident stress plan.

Railway (CP), CSX Transportation, Inc.
(CSX), The Kansas City Southern
Railway Company (KCS), Norfolk
Southern Railway Company (NS),
Northeast Illinois Regional Commuter
Railroad Corporation (Metra), and
Union Pacific Railroad Company (UP);

Amtrak;

APTA, including members from
Greater Cleveland Regional Transit
Authority; Long Island Rail Road (LIRR);
MTA—Metro-North Railroad; and
Southern California Regional Rail
Authority (SCRRA);

ASLRRA (representing short line and
regional railroads);

ATDA;

BLET;

BMWED;

BRC/TCIU;

BRS;

NRCMA; and

UTU.

Staff from DOT’s John A. Volpe
National Transportation Systems Center
attended all of the meetings of the CIWG
and contributed to the technical
discussions.

FRA has greatly benefited from the
open, informed exchange of information
during the meetings. In developing this
NPRM, FRA relied heavily upon the
work of the CIWG.

V. FRA’s Approach to Critical Incident
Stress Plans

In this NPRM, FRA proposes a
definition for the term “‘critical
incident” and proposes minimum
criteria that must be addressed by each
railroad’s critical incident stress plan.
The proposed regulatory text would
allow a railroad to utilize its existing
critical incident stress plan as a base,
making modifications as necessary to
ensure compliance with the minimum
standards proposed in this NPRM. The
proposed rule would provide each
railroad with the opportunity to
conform its critical incident stress
plan’s screening and intervention
components to current best practices
and standards for evidence-based care.
This flexible, standards-based approach
allows for innovation and plan
modification in response to new
scientific developments in this field.

VI. Section-by-Section Analysis
Subpart A—General

Subpart A of the proposal contains
the general provisions of the rule,
including a statement of the rule’s
purpose, an application section, a
statement of general duty, the critical
incident stress plan coverage section, a
definitions section that includes the
central definition of a “critical

incident,” and a statement pertaining to
penalties. As discussed further in the
definitions section, § 272.9, this
proposal defines a “critical incident” as
either—(1) An accident/incident
reportable to FRA under 49 CFR Part
225 that results in a fatality, loss of
limb, or a similarly serious bodily
injury; or (2) A catastrophic accident/
incident reportable to FRA under part
225 that could be reasonably expected
to impair a directly-involved employee’s
ability to perform his or her job duties
safely.

Section 272.1 Purpose

Proposed paragraph (a) of section
272.1 includes a formal statement of the
rule’s purpose. Proposed paragraph (b)
of this section effectively explains that
the proposed rule would set a minimum
standard for critical incident stress
plans and that the rule would not
constrain a railroad from implementing
a critical incident stress plan containing
provisions beyond those proposed,
provided that any additional provisions
are not inconsistent with the rule.

Section 272.3 Application

Consistent with Section 410(a),
proposed section 272.3 provides that the
requirements of this part only apply to
each Class I railroad, including the
National Railroad Passenger
Corporation, each intercity passenger
railroad, and each commuter railroad.
However, FRA encourages other
railroads to implement critical incident
stress plans and procedures consistent
with this proposed regulation. FRA
understands that many Class II and
Class III railroads that would not be
subject to this rule in fact do have
critical incident stress plans in place.
FRA notes that critical incident stress
plans would be particularly useful for
Class II and Class III railroads that are
located in geographical locations prone
to critical incidents, such as those
locations with a large number of
highway-rail grade crossings.

Section 272.5 General Duty

This proposed paragraph provides
that a railroad subject to this part must
adopt a written critical incident stress
plan approved by the FRA under
§272.103 and must comply with that
plan. Should a railroad subject to this
part make a material modification to the
approved plan, the railroad is required
to adopt the modified plan approved by
the FRA under § 272.103 and to comply
with that plan as revised. As discussed
in the section-by-section analysis of
§272.103 below, a material modification
is a substantive change to a plan, not a
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minor update such as an address or
similar change.

Section 272.7 Coverage of a Critical
Incident Stress Plan

A large percentage of critical
incidents occur where persons
intentionally place themselves in front
of a moving train (suicides) or drive
around highway grade crossing warning
signs, shortly before a train approaches,
and a train crew is unable to stop the
train in time to avoid hitting them. The
crewmembers involved may be
traumatized after such an event, even
though there was nothing they could
have done to prevent the collision. The
purpose of this proposed rule is to
effectuate the intent of the RSIA that
train crews will be assisted following
such events. After extensive discussions
in the CIWG, FRA believes that other
railroad-related accidents, such as those
that occur in car shops, maintenance-of-
way situations, or other non-main-track
locations involving railroad operations,
should also be covered by this proposed
regulation. This extension provides
additional benefits, but with little
additional cost, as many railroad critical
incident stress plans already extend
beyond the grade crossing and
trespasser context. Thus, as explained
below FRA intends in this proposal that
railroads make use of these critical
incident stress plans to aid directly
involved employees in situations other
than suicides and trespassers.

To make it clear which railroad
employees would be covered by this
regulation, FRA is proposing language
similar to the RSIA for safety-related
employees and similar to existing
regulatory language pertaining to
railroad employees who perform safety
sensitive functions. See 49 U.S.C.
20102(4) (defining “‘safety-related
railroad employee”) and 49 CFR
209.303. As proposed, this part would
cover railroad employees subject to the
hours of services laws or regulations (49
U.S.C. 21103, 21104, 21105 or 49 CFR
Part 228, subpart F), railroad employees
that inspect, repair, or maintain railroad
right-of-way or structures, and railroad
employees who inspect, repair, or
maintain locomotives, passenger cars, or
freight cars, when directly involved in
a critical incident.

Thus, this regulation would include
an employee who performs work
covered under the hours of service laws
or regulations, as well as an employee
who performs work that is not typically
subject to the hours of service laws, but
during a tour of duty, performs work
covered by the hours of service laws.
This regulation would also cover
employees who are responsible for

inspecting, repairing, and maintaining
the right-of-way of a railroad, such as a
person who would be included in the
definitions of “roadway worker”” and
“railroad bridge worker”” found in 49
CFR 214.7. Also included would be
railroad employees who inspect, install,
repair, or maintain track, roadbed, and
signal and communication systems of a
railroad and railroad employees who
inspect, repair, or maintain locomotives,
passenger cars, or freight cars. Paragraph
(c) of this section was adjusted from the
consensus CIWG language to maintain
consistency with 49 CFR Part 209, as
suggested during the full RSAC meeting
on September 27, 2012. The words
“inspect, install, repair, or”” were added
to the original phrase “[r]ailroad
employees who maintain the right-of-
way or structures.”

In this manner, FRA proposes to cover
other employees besides locomotive
engineers and conductors who could be
psychologically affected or even
traumatized by a critical incident as a
result of railroad operations. But, by
including a coverage section that would
be more limited than the entire field of
railroad employees, FRA is reducing the
costs to railroads while ensuring that
those employees who could most
benefit from the regulation are included.
For example, a railroad track maintainer
is welding track on a siding and sees a
train collide with an automobile at a
nearby highway-rail grade crossing.
Since the track maintainer witnessed
the incident while performing his or her
job duties arising from railroad
operations (maintaining track), as
proposed, the maintainer would be
covered by the rule. In contrast, a
railroad administrative assistant who
works in a railroad’s headquarters
building would not be specifically
covered by this proposed regulation if
he or she witnesses an injury in the
office. Although FRA does not propose
to cover office injuries or accidents,
FRA encourages railroads to apply their
critical incident stress plans in any
situation where it could be beneficial to
the railroad and its employees, even if
this proposed regulation would not
cover the particular situation at issue or
the specific railroad employee involved.

Section 272.9 Definitions

Proposed § 272.9 defines a number of
terms used in this proposed part. A few
of these terms have definitions that are
similar to, but may not exactly mirror,
definitions of the same terms used
elsewhere in FRA’s regulations.
Definitions may differ from those in
other FRA regulations because a
particular word or phrase used in the
definition in another FRA regulation

does not have context within this
proposed part.

FRA proposes to define the term
accident/incident to mean an accident/
incident that is reportable under FRA’s
accident/incident reporting regulations
at 49 CFR Part 225 (Part 225). While
substantially the same as the consensus
CIWG definition, “an accident or
incident reportable under part 225 of
this chapter,” the phrasing was altered
for clarity to say that accident/incident
has the meaning assigned to that term
by part 225 of this chapter.

The definitions of Administrator and
Associate Administrator are standard
definitions used in other parts of this
chapter of the Code of Federal
Regulations. Consistent with its use in
other parts of FRA’s regulations, in this
part, the term Associate Administrator
means the Associate Administrator for
Railroad Safety/Chief Safety Officer.

FRA proposes to define Class I to have
the same meaning as assigned to the
term by the regulations of the Surface
Transportation Board (49 CFR Part 1201;
General Instructions 1-1). This
instruction states that for purposes of
accounting and reporting, Class I
railroads have “annual carrier operating
revenues of $250 million or more after
applying the railroad revenue deflator
formula shown in Note A.” Note A
states that “[t]he railroad revenue
deflator formula is based on the
Railroad Freight Price Index developed
by the Bureau of Labor Statistics. The
formula is as follows: Current Year’s
Revenues x (1991 Average Index/
Current Year’s Average Index).” This
proposed definition of “Class I" is
similar to the definitions of “Class I’
found elsewhere in FRA’s regulations.
See, e.g., 49 CFR 217.4; 219.5; and
244.9. See also 49 U.S.C. 20102(1).

FRA proposes to define commuter
railroad to mean a railroad, as described
by 49 U.S.C. 20102(2), including public
authorities operating passenger train
service, that provides regularly-
scheduled passenger service in a
metropolitan or suburban area and
commuter railroad service that was
operated by the Consolidated Rail
Corporation on January 1, 1979. In this
manner, FRA proposes to mirror the
applicability language in 49 CFR 239.3.
See also 49 CFR Part 209, Appendix A.

Railroads operated entirely by
contract operators, such that the
contractor organization itself meets the
definition of a Class I railroad, intercity
passenger railroad, or commuter
railroad, would be subject to this rule.
In these circumstances, FRA assumes
that the contract operator would utilize
the critical incident stress plan
developed by the reporting railroad.
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FRA proposes to define critical
incident to reflect the recommendations
made by the CIWG. By limiting the
definition of “critical incident” to a
subset of those accidents/incidents that
are reportable under Part 225, FRA
proposes to exclude from the definition
all incidents that do not arise from the
operation of the railroad. This language
is consistent with the CIWG language,
but was modified to replace “accident/
incident” with “accident/incident
reportable to FRA under part 225 of this
chapter” to enhance the understanding
of that term. To clarify FRA’s position,
FRA provides the following examples. If
a train crewmember that is being
transported in a van (i.e., the
crewmember is in deadhead status and
on duty) is directly involved in an
accident/incident that results in a
fatality, loss of limb, or a similarly
serious bodily injury, that crewmember
would be included in the scope of this
proposed regulation, as that event arose
from the operation of a railroad, and
would be reportable under Part 225. In
contrast, if a deadheading crewmember
riding in the van sees a motor-vehicle
accident on a public highway that does
not otherwise involve the van, this
incident would not be an accident/
incident arising from railroad operations
nor would it be reportable under Part
225, and thus would be excluded from
the scope of the proposed definition of
“critical incident.” While a reportable
accident/incident could cover many
incidents that relate to railroad
operations, this proposed definition of
“critical incident” includes only an
accident/incident that results in a
fatality, loss of limb, or a similarly
serious bodily injury or a catastrophic
accident/incident reportable to FRA
under part 225 of this chapter that could
be reasonably expected to impair a
directly-involved employee’s ability to
perform his or her job duties safely.
Accordingly, minimal injuries in the
railroad workplace would not be
included in the scope of this proposed
definition. Similarly, as explained
below, “near miss’’ scenarios (i.e.,
situations which when seen in
hindsight could have resulted in an
accident, but did not) would not be
included.

Paragraph (1) of the definition is
designed to reflect the presumed
statutory intent to include an event that
results in a fatality, loss of limb, or a
similarly serious bodily injury. This
element is intended to encompass the
typical events that occur along the
railroad right-of-way, involving
highway-rail grade crossing accidents
and trespasser incursions that could

affect a directly-involved employee.
This element also includes events
resulting from railroad operations such
as those in a railroad shop where an
employee witnesses a workplace
accident that results in another person’s
death or extreme injury.

Paragraph (2) of the definition
expands the definition beyond an
accident/incident leading to another
person’s actual physical harm, to
include a catastrophic accident/incident
reportable to FRA under part 225 of this
chapter that could be reasonably
expected to impair a directly-involved
employee’s ability to perform his or her
job duties safely. FRA understands this
paragraph to mean an accident/incident
that had the potential for catastrophic
consequences (i.e., could have caused a
fatality, loss of limb, or other similarly
serious bodily injury), that could be
reasonably expected to impair a
directly-involved employee’s ability to
perform his or her job duties safely. In
this manner, a critical incident is
intended to include an event, such as a
serious derailment or accident that
could have caused a fatality, loss of
limb, or similarly serious bodily injury,
but fortunately did not. The following
examples are meant to clarify the
meaning of the definition.

Example 1: A fuel tanker truck is blocking
a grade crossing. The train crew cannot stop
their approaching train in enough time to
avoid striking the tanker truck. Although the
accident could have caused serious injury or
death to the driver of the tanker truck and/
or to the train crew, it is learned later that
the tanker truck was unoccupied and the
tanker truck was not loaded with fuel. The
accident/incident causes damage to the
locomotive, the tanker truck, and nearby
track structure, causing sufficient damage to
exceed the dollar reporting threshold under
49 CFR 225.19(c) and thereby making the
accident reportable under 49 CFR 225.11.
This type of accident/incident had the
potential for catastrophic consequences (i.e.,
could have caused a fatality, loss of limb, or
other similarly serious bodily injury), that
could be reasonably expected to impair a
directly-involved employee’s ability to
perform his or her job duties safely. Thus,
this proposed rule intends to cover the
employees involved in this type of event as
the event would be considered a “critical
incident.”

Example 2: A train derails, and railroad
employees who have been working alongside
the track are in danger of being seriously
hurt, but in fact, the employees are able to
run to safety and avoid being harmed by the
derailing equipment. The employees’
legitimate, reasonable fear for their own
safety may cause a negative stress-reaction
that could be reasonably expected to impair
a directly-involved employee’s ability to
perform his or her job duties safely.
Therefore the event of running to save one’s
own life is included in the term “critical

incident”” and those directly involved
employees are covered by this proposed rule.
In contrast, if several freight cars derail, but
there is no involvement of the train crew or
a high risk of serious injury, that type of
event will not fall under the definition of a
critical incident.

Additionally, this proposed rule does
not directly apply to “near miss”
scenarios. A ‘near miss’ is an event,
seen in hindsight, in which an accident
could have occurred, but was narrowly
avoided. For example, an automobile is
rendered inoperable on the railroad
tracks at a highway-rail grade crossing,
but the automobile is able to get out of
the way of the oncoming train, so that
a collision is averted. While a “near
miss’’ event could cause a negative
stress-reaction in the train crew in the
example above, research demonstrates
that such reaction would typically only
occur in situations where, for example,
an individual had been involved in a
prior similar incident which had
catastrophic consequences or there were
other issues at play. FRA believes that
such “near miss” issues should be
handled by each railroad on an
individual basis, as the applicable
science does not appear to support
including “near miss” scenarios in the
rule generally. Although FRA requests
comment on all aspects of this proposed
rule, FRA specifically requests comment
on this proposed definition of “critical
incident.” In particular, FRA requests
comment as to whether the proposed
definition should contain explicit
language excluding “near miss”
scenarios.

FRA proposes that a directly-involved
employee mean a railroad employee
covered in proposed § 272.7 who falls
into any of three stated subcategories:
(1) Whose actions are closely connected
to the critical incident; (2) who
witnesses the critical incident in person
as it occurs or who witnesses the
immediate effects of the critical incident
in person; or (3) who is charged to
directly intervene in, or respond to, the
critical incident (excluding railroad
police officers or investigators who
routinely respond to and are specially
trained to handle emergencies). The first
subcategory would include an employee
covered under § 272.7 whose actions are
closely connected to the critical
incident, such as the locomotive
engineer or the conductor who operates
the train that hits a car or pedestrian at
a crossing. The second subcategory is an
employee covered under § 272.7 who is
a witness to the critical incident, such
as an employee who is working
alongside the track when the highway-
rail grade crossing collision occurs, and
either sees the incident happen or
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comes upon the casualties of the
incident. The phrase “witnesses . . .in
person” is intended to exclude
employees who only hear about the
accident/incident (such as over the
radio) and are not otherwise directly
involved in the accident/incident. The
third subcategory would include an
employee covered under § 272.7 who is
charged to directly intervene in, or
respond to, the highway-rail grade
crossing accident/incident, such as craft
and supervisory employees who are
called out to the scene. In this way, a
first line or second line railroad
supervisor, or a shop or other railroad
employee who responds to a critical
incident, is able to seek counseling and
guidance as outlined in the critical
incident stress plan if needed.
Consistent with the intent of the CIWG,
specific regulatory language was added
to clarify that this definition is not
intended to cover non-railroad
emergency responders, such as
emergency medical technicians, local
police officers, or local firefighters. Nor
is the proposed rule intended to cover
railroad police officers and railroad
investigators who routinely respond to
such incidents and are specially trained
to handle such emergency matters.

FRA proposes to define FRA as the
Federal Railroad Administration, 1200
New Jersey Ave. SE., Washington, DC
20590.

FRA proposes that home terminal
mean an employee’s regular reporting
point at the beginning of the tour of
duty.

FRA proposes that intercity passenger
railroad mean a railroad, as described
by 49 U.S.C. 20102(2), including public
authorities operating passenger train
service, which provides regularly-
scheduled passenger service between
large cities. In this manner, FRA
proposes to mirror the applicability
language in 49 CFR 239.3. See also 49
CFR Part 209, Appendix A.

Section 272.11 Penalties

Consistent with other FRA
regulations, the proposed rule lists the
penalties that may be imposed for
noncompliance. This section provides
minimum and maximum civil penalty
amounts determined in accordance with
49 U.S.C. 21301 and 21304 and the
Federal Civil Penalties Inflation
Adjustment Act of 1990, Public Law
101-410, 104 Stat. 890, 28 U.S.C. 2461,
note, as amended by Section 31001(s)(1)
of the Debt Collection Improvement Act
of 1996, Public Law 104—134, 110 Stat.
1321-373, April 26, 1996.

Subpart B—Plan Components and
Approval Process

This subpart contains the basic
components of the critical incident
stress plan required by this proposed
rule and the elements of the approval
process. This proposed rule affords
railroads considerable discretion in the
administration of their critical incident
stress plans.

Section 272.101 Content of A Critical
Incident Stress Plan

The objective of the regulation is to
allow each railroad to utilize its existing
critical incident stress plan (if any) as a
base, making modifications as necessary
to ensure compliance with the
minimum standards proposed and to
enhance conformity of the plan’s
screening and intervention components
to current best practices and standards
for evidence-based care. Each plan to be
presented to FRA for review and
approval should document that the
railroad has taken sufficient steps to
establish how each element of the plan
can be satisfactorily executed in covered
critical incidents.

Proposed §272.101 would require
that a railroad’s critical incident stress
plan contain at least provisions for
carrying out the objectives described in
paragraphs (a)—(g) of the section. Among
these designated objectives are allowing
a directly-involved employee to obtain
relief from the remainder of the tour of
duty, providing for the directly-involved
employee’s transportation to the home
terminal (if applicable), and offering a
directly-involved employee appropriate
support services following a critical
incident. The specific details of each
plan may vary, but the plans must be
consistent with this section.

Under proposed paragraph (a) of the
section, the plan must provide for
“[ilnforming each directly-involved
employee as soon as practicable of the
stress relief options that he or she may
request[.]” Paragraph (a) would require
that a critical incident stress plan
contain a provision that the railroad will
notify directly-involved employees as
soon as it is practicable after the critical
incident in question that they may
choose to be relieved from the
remainder of the tour of duty. Although
all employees covered under § 272.7
should already be cognizant of the
opportunity to request relief following a
critical incident, directly-involved
employees must be reminded of this
option for relief as soon as it is
practicable after the occurrence of an
incident. FRA’s intent with this
provision is to emphasize that an
employee’s opportunity for relief from

service must be effectively
communicated to covered employees.
Of course, if a covered employee has
been seriously injured and has already
been relieved from duty for the
remainder of the tour, it is not necessary
to notify the employee of the
opportunity to be relieved.

FRA recommends that a typical plan
specify an appropriate time to notify
affected employees of the option to seek
relief, such as, “employees must be
notified at the incident site of their
opportunity to be relieved.” This
reminder of the option to seek relief
must be made during the early
communications between the employee
and the dispatcher and/or railroad
management, before the employee has
already continued on his or her tour of
duty or much time has elapsed.

Under proposed paragraph (b) of the
section, the plan must provide for
“[o]ffering timely relief from the balance
of the duty tour for each directly-
involved employee, after the employee
has performed any actions necessary for
the safety of persons and
contemporaneous documentation of the
incident.” In accordance with proposed
paragraph (a), FRA would expect
directly-involved employees to be
informed of their opportunity for relief
from service. Consistent with that
notification, in accordance with
proposed paragraph (b), employees that
choose to avail themselves of that
opportunity for relief must be relieved
of duty in a timely fashion. A directly-
involved employee may have to perform
certain actions following a critical
incident, such as rendering aid to
injured persons, tending to important
safety issues, securing the train,
notifying appropriate personnel, and
assisting in documenting the
circumstances of the critical incident.
FRA recommends that critical incident
stress plans outline an instructive
protocol that explains what tasks and
responsibilities the employee is
expected to perform following a critical
incident. For example, this instructive
protocol might establish the proper
points of contact and other
communication procedures (both within
the organization and official emergency
responders), identify tasks that must be
completed, and describe how to
evaluate the incident.

While it may not be feasible to relieve
employees within the first few minutes
following a critical incident, relief
should be provided as soon as possible.
Directly-involved employees should be
relieved in an efficient manner, without
jeopardizing the safety of persons
(themselves, other employees, and any
victims of a critical incident, whether or
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not they are employees). If the directly-
involved employees are waiting for an
essential railroad official or a coroner to
arrive on the scene, relief may not be
feasible until such official arrives, but
directly-involved employees should not
have to remain at a critical incident site
for any time beyond what is necessary.
FRA recognizes that bad weather or
other circumstances could delay the safe
transportation of employees. However,
directly-involved employees must be
relieved without delay to the extent
practicable.

FRA notes that not every employee
will take advantage of the relief that
must be offered. However, each plan
must allow for the directly-involved
employee to request relief even if the
employee initially stated after the event
that he or she wished to continue on
with the tour of duty. FRA expects the
option to seek relief to remain available
for the duration of the directly-involved
employee’s tour of duty.

Finally, there are some instances
where the immediate relief of an
employee is not the most constructive
aid. Many employees simply want to get
to their home terminal without having
to wait for the train to be re-crewed.
Although relief must be offered to all
directly-involved covered employees,
and the railroad must not deny a request
for relief, this part does not require an
employee to avail him or herself to this
option. If leave from the tour of duty
were mandated by this part, it could
hinder some instances where an
employee’s continuation of duty serves
as a coping mechanism, which has been
shown, at least in some instances, to
provide certain benefits to the
employee. However, FRA does not
intend for this option to supersede a
railroad’s authority to decide that an
employee should not continue his or her
tour of duty and must be relieved for
safety-reasons, for the well-being of the
employee, or for other reasons.

Under proposed paragraph (c) of the
section, the plan must provide for
“offering timely transportation to each
directly-involved employee’s home
terminal, if necessary.” As outlined in
proposed paragraph (b), FRA intends to
convey with the proposed term “timely
relief” that the directly-involved
employee must be relieved as soon as
practicable following the critical
incident, provided that all essential
tasks have been performed. Similarly,
FRA understands that it may take some
time to arrange and provide
transportation to an employee’s home
terminal. Railroads must make a good
faith, reasonable effort to transport
directly-involved employees safely from
the incident site as soon as possible

after their request for such relief, with
the understanding that this
transportation may not be immediate (a
directly-involved employee may need to
wait for a van to arrive). Directly-
involved employees must not, however,
be required to remain at the critical
incident site for any time beyond what
is necessary.

Under proposed paragraph (d) of the
section, the plan must provide for
“offering counseling, guidance, and
other appropriate support services to
each directly-involved employee.” For
purposes of this paragraph, the statutory
term ‘“‘appropriate support services”
means early and proximal intervention
according to evidence-based standards.
This interpretation allows providers to
adapt their work as necessary, without
any single, limiting approach being
required.

The railroad’s plan should contain
elements that have been demonstrated
to help mitigate, attenuate, and limit
stressful impacts as well as provide
intervention and treatment after the fact.
The phrase “other appropriate support
services” is designed to be flexible to
account for new approaches. Research
shows that five basic principles hold a
demonstrated positive impact on
resiliency and resolution: (1) Restoring
a sense of safety; (2) calming anxiety
and agitation; (3) enhancing self-
efficacy; (4) building connectedness;
and (5) facilitating hope.1? As suggested
by the Grantee’s final report, railroad
plans should consider an evidence-
based approach to early assistance
designed to facilitate resiliency and
establish a basis for subsequent
intervention based on systematic
screening and stepped care employing
evidence-based treatment as indicated.
A series of well researched, public
domain resources is available to support
each step of early intervention and
stepped care, including the following:
(1) Several approaches have been
developed around the principles of
“psychological first aid,” evidence-
informed approaches to early
interactions with those affected by
potentially traumatic events intended to
facilitate these basic principles (e.g.,
Psychological First Aid, a manual on
early assistance developed by the
National Center for Post Traumatic
Stress Disorder (NCPTSD) and the
Substance Abuse and Mental Health
Services Administration (SAMHSA); 12

11 Hobfoll, S.E., Watson, P.]., Bell, C.C., et al.
(2007). Five essential elements of immediate and
mid-term mass trauma intervention: Empirical
evidence. Psychiatry, 70(4), 283-315.

12 Brymer, M., Jacobs, A., Layne, C., Pynoos, R.,
Ruzek, J., Steinberg, A., Vernberg, E, & Watson, P.
(2006). Psychological first aid: Field operations

Curbside Manner: Stress First Aid for
the Street from the National Fallen
Firefighters Foundation Everyone Goes
Home project; Mental Health First Aid
from the National Council for
Behavioral Health Centers); (2) Trauma
Screening Questionnaire, a 10-item
quick screen with documented
sensitivity, specificity, and efficiency to
identify those for whom further
assessment and treatment may be
indicated; 13 and (3) Web-based
approaches to clinician training to
enable journeyman providers open
access at little or no cost to training and
consultation in evidence-based
treatments for PTSD, anxiety, and
depression.14

Taken together, these resources
provide a foundation for the adaptation
of any analogous existing railroad
programs to meet current standards of
care. For example, programs for fire and
emergency medical services personnel
have been substantially redesigned to be
more consistent with empirical
evidence respecting variability in
individual reactivity and resilience;
organizational roles in preparation,
response, and recovery; and
implementation of standards respecting
screening, assessment, and specialty
care.15 Similar adaptations are
underway in other workplace settings.16

FRA notes that the specific
intervention element of “critical stress
debriefing” in the scientific literature is
contraindicated, as it has not been
shown to be effective and may actually
be harmful in some instances. “‘Critical
stress debriefing” is an intervention

guide (2d. Ed.). National Center for PTSD. Available
online at http://www.ptsd.va.gov/professional]
Imanuals//manual-pdf/pfa/PFA_2ndEditionwif
lhappendices.pdf] Accessed January 2, 2013.

13 Brewin, C.R., Rose, S., Andrews, B., Green, J.,
Tata, P., McEvedy, C., Turner, S., & Foa, E.B. (2002).
Brief screening instrument for post-traumatic stress
disorder. British Journal of Psychiatry, 181, 158—
162.

14 National Crime Victims Center, Trauma-
Focused Cognitive-Behavioral Therapy (2005) (Web
training site accessible at fttp://tfcbt.musc.edu)]
National Crime Victims Center, Cognitive
Processing Therapy (2009) (Web training site
accossiblo at

15Gist, R. & Taylor, V.H. (2008). Occupational
and organizational issues in emergency medical
services behavioral health. Journal of Workplace
Behavioral Health, 23(3), 309-330. Gist, R., &
Taylor, V.H. (2009). Prevention and intervention for
psychologically stressful events. In R. Bass, J.H.
Brice, T.R. Delbridge, & M.R. Gunderson (Eds.),
Medical Oversight of EMS (Vol. 2, pp. 386—396).
Dubuque, IA: Kendall/Hunt Publishing.

16 VandePol, B., Labardee, L., & Gist, R. (2006).
The evolution of Psychological First Aid. Journal of
Employee Assistance, 36, 18-20. VandePol, B.,
Labardee, L., Gist, R., & Braverman, M. (2006).
Strategic specialty partnerships: Enabling the EAP
for evidence informed best practices in workplace
crisis response. In R.P. Maiden, R. Paul, & C.
Thompson (Eds.), Workplace disaster preparedness,
response, and management, pp. 119-131.
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approach that requires a participant,
through a formal interview process, to
relive and discuss the traumatic
experience, shortly following a
traumatic event. The intent of “critical
stress debriefing” is to resolve the
emotional aftermath of the incident.
According to current research, however,
“critical stress debriefing,” the central
intervention of most critical incident
programs, shows no preventive efficacy
and well-controlled studies suggests risk
of impaired recovery for some
participants, especially the most
severely symptomatic.?” Thus, FRA
interprets the RSIA requirement in
Section 410(a) that critical incident
stress plans “provide for debriefing,
counseling, guidance, and other
appropriate services’ to require services
that provide effective, appropriate
guidance and support, rather than
requiring a rigid application of “critical
stress debriefing”” intervention methods.
FRA expects that the questioning and
investigatory purposes involved in
“debriefing” will still occur as part of
any response to a critical incident, but
that the specific intervention element of
“critical stress debriefing” will not be a
component of a railroad’s plan as an
appropriate support service.

Further, by including “appropriate
support services” in the regulatory text,
mirroring the statutory text, it is not
FRA'’s intent to assess or approve the
clinical quality of services or providers.
However, if a railroad’s plan proposes to
utilize a method that is shown to be
contraindicated and may cause harm,
the plan will not be approved. For
example, if a plan requires “critical
stress debriefing,” FRA will disapprove
the plan, as this would not be an
“appropriate support service.” While
volunteer “peer-to-peer” support
services and psychoeducation services
may be helpful, they lack direct
empirical demonstrations of efficacy
and, in some settings, have also raised
concern.!8 Thus, if a peer support
program is utilized, it should follow
specific protocols: it should
complement but not supplant
professional roles, the definition of roles
and boundaries should be emphasized,
and the relationship to occupational
medicine and/or EAP should be
specified in the plan.

17 McNally, R.J., Bryant, R.A., & Ehlers, A. (2003).
Does early psychological intervention promote
recovery from posttraumatic stress? Psychological
Science in the Public Interest, 4(2).

18 Lohr, J.M., Hooke, W., Gist, R., & Tolin, D.F.
(2003). Novel and controversial treatments for
trauma-related stress disorders. In S.O. Lilienfeld,
S.J. Lynn, & J.M. Lohr (Eds.), Science and
pseudoscience in clinical psychology (pp. 243-272).
New York: Guilford Press.

Under proposed paragraph (e) of the
section, the plan must provide for
“[plermitting relief from the duty tour(s)
subsequent to the critical incident, for
an amount of time to be determined by
each railroad, if requested by a directly-
involved employee as may be necessary
and reasonable[.]” In this provision,
FRA proposes that railroad plans
address how much additional time off
an employee affected by a critical
incident may receive at the employee’s
option and what procedures must be
followed in that event. Many railroads
currently offer relief from the immediate
tour of duty along with transportation to
the employee’s home terminal, then
provide up to three days off along with
consultation with an EAP, if any, and/
or occupational medicine staff. This
section would provide directly-involved
employees with an opportunity, away
from the railroad environment, to cope
with having experienced a critical
incident. This is an amount of time to
be determined by each railroad to allow
for a reasonable amount of rest and time
following a critical incident (without
necessitating a clinical diagnosis). This
proposed part is neutral on the amount
of additional relief a railroad should
permit beyond the tour of duty during
which the critical incident occurred.
The specific language in this proposal
was modified from the RSAC-approved
language to include a qualifier on the
requirement: “for an amount of time to
be determined by each railroad . . . as
may be necessary and reasonable” to
add context and clarity on the intent of
the provision.

Under paragraph (f) of the section, the
plan must provide for “[plermitting
each directly-involved employee such
additional leave from normal duty as
may be necessary and reasonable to
receive preventive services or treatment
related to the incident or both.” Beyond
an initial “coping” period, as specified
in paragraph (e), additional time must
be provided to affected employees for
preventive services and treatment as
needed for the adverse effects of the
critical incident. Many railroads’ plans
currently permit leave in addition to the
duty tour(s) subsequent to the critical
incident discussed in paragraph (e) if a
clinical diagnosis supports the need to
fulfill the employee’s request. Paragraph
(f) reinforces that each railroad’s critical
incident stress plan must provide for
additional relief to be provided as
necessary and reasonable to receive the
preventive services or treatment related
to the incident, as required by the RSIA.

Under proposed paragraph (g) of this
section, the plan must provide for
“[alddressing how the railroad’s
employees operating or otherwise

working on track owned by or operated
over by a different railroad will be
afforded the protections of the plan.”
This proposal was not discussed
specifically in the CIWG, but was added
to ensure that situations where railroad
employees operate or otherwise work on
track owned by or operated over by a
different railroad are addressed. FRA
recognizes that there may be instances
where a critical incident occurs while
one railroad’s employees are operating
over another railroad’s track. For
example, if track maintainers employed
by Railroad A witness a critical incident
involving Railroad B’s train, both
Railroad A’s track maintainers and
Railroad B’s train crew must be covered
by an approved critical incident stress
plan. In this example, provided that this
proposed regulation applies to Railroad
A, Railroad A’s employees would
logically be covered by Railroad A’s
critical incident stress plan, even if the
critical incident did not specifically
occur with Railroad A’s equipment. As
such, each railroad’s plan must address
how the critical incident stress plan
would be implemented to account for
situations where multiple railroads are
involved.

Section 272.103 Submission of Critical
Incident Stress Plan for Approval by
FRA

FRA encourages railroads to which
this part would apply and labor
organizations representing employees to
whom this part would apply to discuss
the railroad’s proposed critical incident
stress plan prior to formal submission of
the plan to FRA for approval. This
collaborative discussion should help
ensure that plans are drafted and
adapted to meet the needs of all
potentially affected by the plan. This
proposed section envisions that at a
minimum, potentially-affected
employees would have an opportunity
to comment and to discuss the contents
of the plan at an early stage, prior to
implementation. Because collaborative
efforts will likely benefit railroad
employees and railroad management,
each railroad required to submit a
critical incident stress plan should
aspire to consult with, employ good
faith, and use its best efforts to reach
agreement with all of its covered
employees on the contents of the plan.
However, such endeavors would not be
required by this proposed regulation.

In paragraphs (b) and (c) of this
section, the railroad must provide the
international/national president of any
non-profit employee labor organization
representing a class or craft of the
railroad’s employees subject to this part
with a copy of the railroad’s critical
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incident stress plan and any material
modification thereof. This requirement
is intended to be consistent with other
proposed and final FRA regulations,
such as the NPRM on training standards
(77 FR 6412, Feb. 7, 2012) and the final
rule on conductor certification (76 FR
69802, Nov. 9, 2011). FRA encourages
the union officials to distribute the
notice broadly within each organization,
so that all covered employees are made
aware of the elements of the railroad’s
plan.

FRA notes that some members of the
CIWG expressed their wish that this part
require each railroad to notify not only
the international/national president, but
also the general chairpersons, of any
non-profit employee labor organization
representing a class or craft of the
railroad’s employees subject to this part.
The issue of whether to require
notification of the general chairpersons
(in addition to the international/
national president) was a point of
contention in the CIWG, and a
consensus was not reached. Labor
representatives argued that general
chairpersons are the designated
collective bargaining representatives,
and in many cases, the international/
national presidents do not have
standing on railroad property. For these
reasons, labor representatives believe
notifications should be sent to the
general chairpersons because each plan
is an on-property issue unique to each
railroad and because a railroad would
not be unduly burdened by contacting
the relevant general chairpersons.

In response, railroad representatives
and AAR argue that nothing in the RSIA
requires that each railroad send a copy
of its plans to each general chairperson,
and they do not want to set a precedent
that might be cited in a future
rulemaking. Prior FRA regulations have
required informing only the
international/national presidents, rather
than general chairpersons. Railroad and
AAR representatives expressed the view
that it would be less burdensome for
each railroad to notify a single person at
each organization, who can then pass
along the information to the most
relevant persons. There are many
general chairpersons in each
organization,!® which would add to the
cost of compliance of the proposed rule,
if FRA proposed to require each railroad
to notify general chairpersons directly.
FRA notes that the recent publication of

19 For example, one organization for a Class I
railroad has as many as 40 general chairpersons.
AAR states that on BNSF, CSX, NS, and UP, there
are 154 general chairpersons. During the RSAC
process, AAR indicated its intent to provide cost
estimates related to this issue during this NPRM’s
comment period.

the System Safety Program NPRM, 77
FR 55372 (Sept. 7, 2012), includes a
consultation requirement, in proposed
§270.102(b)(4), and ‘‘a service list
containing the names and contact
information for the international/
national president and general
chairperson of any non-profit employee
labor organization representing a class
or craft of the railroad’s directly affected
employees.” The RSIA mandate for
system safety and risk reduction
programs specifically required
consultation. The RSIA mandate for
critical incident stress plans does not.
FRA seeks comments on this issue.

The proposal contemplates that
railroads may submit existing critical
incident stress plans to FRA for
approval that have previously been
established through any applicable
collective bargaining agreement.
However, FRA proposes that, in order to
satisfy the eventual final rule, any
preexisting critical incident stress plan
would have to contain all prescribed
elements of the plan as set forth in the
regulation, and such a plan would have
to be submitted to FRA pursuant to this
section for review. Thus, FRA would
approve critical incident stress plans
previously vetted through the collective
bargaining agreement process, provided
that those plans meet the criteria
specified in the final regulation. As
proposed, FRA’s regulation would
constitute a minimum standard and
would not negate any higher standards
set by a collective bargaining agreement.

Under paragraph (e) of proposed
§272.103, “[alfter FRA’s initial approval
of a railroad’s critical incident stress
plan, if the railroad makes a material
modification of the plan, the railroad
shall submit to FRA for approval a copy
of the plan as it has been revised to
reflect the material modification within
30 days of making the material
modification.” The plan should be
reviewed periodically for effectiveness
and updated when it is prudent to do
so. When material modifications are
made, the railroad must submit the
materially modified plan to FRA for
approval. “Material modification” refers
to substantive changes made to the plan,
and is not intended to refer to minor
updates, such as address modifications,
or the like.

Under paragraph (f) of proposed
§272.103, “[u]pon FRA approval of a
railroad’s critical incident stress plan
and any material modification of the
critical incident stress plan, the railroad
must make a copy of the railroad’s plan
and the material modification available
to the railroad’s employees identified in
§272.7.” This paragraph is intended to
ensure that all relevant employees of the

railroad are aware of the railroad’s
critical incident stress plan and the
specific requirements of the plan. For a
railroad to implement its critical
incident stress plan so as to fulfill the
objective of the plan, which is to aid
employees who experience critical
incidents, all relevant employees of the
railroad, from managers at headquarters
to employees at the local level, must be
made aware of the railroad’s critical
incident stress plan and the specific
requirements of the plan and must be
trained on how to implement the
requirements of the plan relevant to the
employee.20

Under paragraph (g) of proposed
§272.103, “[e]ach railroad subject to
this part must make a copy of the
railroad’s plan available for inspection
and reproduction by the Federal
Railroad Administration.” This section
addresses FRA'’s specific authority to
inspect and enforce the proposed
regulation, as is stated in other FRA
regulations.

Section 272.105 Option To File
Critical Incident Stress Plan
Electronically

This section proposes the option for
each railroad to which this part applies
to file any plan submissions
electronically. FRA intends to create a
secure document submission site and
will need basic information from each
railroad before setting up the user’s
account. The points of contact
information in proposed paragraph (b)
are necessary in order to provide secure
access.

Proposed paragraphs (c), (e), and (f)
are intended to allow FRA to make the
greatest use of an electronic database. It
is anticipated that FRA may be able to
approve or disapprove all or part of a
critical incident stress plan and generate
automated notifications by email to a
railroad’s points of contact. Thus, FRA
wants each point of contact to
understand that by providing any email
addresses, the railroad is consenting to
receive approval and disapproval
notices from FRA by email. Railroads
that allow notice from FRA by email
would gain the benefit of receiving such
notices quickly and efficiently.

Proposed paragraph (d) is necessary to
provide FRA’s mailing address for those
railroads that need to submit something
in writing to FRA. For those railroads,
requesting electronic submission, the

20 FRA intends that any training requirements for
implementing these plans would be covered by the
new training regulation, 49 CFR Part 243. FRA
would expect all railroad plans to provide for
training to employees and supervisors concerning
what each covered employee should do following
a critical incident.
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list of information specified in proposed
paragraph (b) is required. Otherwise,
those railroads that choose to submit
printed materials to FRA must deliver
them directly to the specified address.
Some railroads may choose to deliver a
CD, DVD, or other electronic storage
format to FRA rather than requesting
access to upload the documents directly
to the secure electronic database;
although this will be an acceptable
method of submission, FRA would
encourage each railroad to utilize the
electronic submission capabilities of the
system. Of course, if FRA does not have
the capability to read the type of
electronic storage format sent, FRA can
reject the submission.

Finally, FRA is considering whether
to mandate electronic submission. FRA
is strongly leaning toward finalizing this
option because the agency will be
devoting significant resources to
develop the electronic submission
process. It will be more costly for the
agency to develop the electronic
submission process and have to upload
written submissions into the electronic
database itself. FRA expects that there
are few, if any, railroads who do not
have Internet access and an email
address, or who cannot otherwise meet
the minimum requirements for
electronic submission. FRA requests
comments on whether mandatory
electronic submission is objectionable to
any railroad.

Appendix A to Part 272—Schedule of
Civil Penalties

In the final rule, Appendix A will
contain a detailed penalty schedule
similar to that FRA has issued for most
of its existing rules. Because such
penalty schedules are statements of
policy, notice and comment are not
required prior to their issuance. See 5

U.S.C. 553(b)(3)(A). Nevertheless
interested parties are invited to submit
their views on what penalties may be
appropriate.

VII. Regulatory Impact and Notices

A. Executive Orders 12866 and 13563
and DOT Regulatory Policies and
Procedures

This proposed rule has been
evaluated in accordance with existing
policies and procedures and determined
to be non-significant under both
Executive Orders 12866 and 13563 and
DOT policies and procedures. See 44 FR
11034, February 26, 1979. FRA has
prepared and placed in the docket a
Regulatory Impact Analysis (RIA)
addressing the economic impact of this
proposed rule. As part of the RIA, FRA
has assessed the quantitative costs and
benefits from the implementation of this
proposed rule.

The purpose of the proposed rule is
to enhance safety by mandating that
certain railroads (each Class I railroad,
intercity passenger railroad, and
commuter railroad) have a critical
incident stress plan intended to mitigate
the long-term negative effects of critical
incidents upon railroad employees.
Specifically the proposal would help
ensure that every railroad employee
covered by the rule who works for these
railroads and who is affected by a
critical incident can receive the support
services needed.

The Railroad Safety Advisory
Committee (RSAC) formed a working
group to provide advice and
recommendations on the regulatory
matters involving critical incident stress
plans.21 Based on both RSAC meetings
and discussions with the rail industry,
FRA’s analysis in the RIA assumes that
all railroads affected by the proposed
rule currently have policies that include

a critical incident stress plan, thereby
reducing the costs of compliance
associated with the proposed rule. FRA
requests comments on this assumption.

FRA'’s analysis follows DOT’s revised
“Guidance on the Economic Value of a
Statistical Life in US Department of
Transportation Analyses,”” published in
March 2013. Based on real wage growth
forecasts from the Congressional Budget
Office, DOT’s guidance estimates that
there will be an expected 1.07 percent
annual growth rate in median real wages
over the next 20 years (2013—-2033) and
assuming an income elasticity of 1.0
adjusts the Value of Statistical Life
(VSL) in future years in the same way.
Real wages represent the purchasing
power of nominal wages. VSL is the
basis for valuing avoided casualties.
FRA’s analysis further accounts for
expected wage growth by adjusting the
taxable wage component of labor costs.
Other non-labor hour based costs and
benefits are not impacted. FRA
estimates that the costs of the proposed
rule for a 20-year period would total
$1.9 million, with a present value (PV,
7%) of $1.3 million and (PV, 3%) of
$1.6 million. In estimating these
compliance costs, FRA included costs
associated with training supervisors on
how to interact with railroad employees
who have been affected by a critical
incident, additional costs associated
with greater use of Employee Assistance
Programs, and costs associated with the
submission of critical incident stress
plans to FRA. FRA also estimates that
the quantifiable benefits of the proposed
rule for a 20-year period would total
$2.6 million, with a present value (PV,
7%) of $1.5 million and (PV, 3%) of
$2.0 million. FRA is confident that
potential benefits of the proposed rule
would exceed the total costs.

TABLE 1—20-YEAR COSTS FOR PROPOSED RULEMAKING

Present value
(3 percent)

Present value
(7 percent)

Training

Submission of Critical Incident Stress Plans for approval by FRA .
EAP SPECIAIIST ...ttt e e bt h e b h e b bt a bt n e nh e et nheerenae e

$1,135,685 $1,342,391
114,266 153,415
87,879 119,713
1,337,830 1,615,519

The RIA also explains the likely
benefits of this proposed rule, providing
quantified estimates of the benefits
where feasible. The proposed rule
contains minimum standards for
employee training, leave, counseling,

21 This RSAC working group reached consensus
on all items but one: whether a railroad should be

and other support services. These
standards would help create benefits by
providing employees with knowledge,
coping skills, and services that would
help them: (1) Recognize and cope with
symptoms of normal stress reactions

required to provide its critical incident stress plan
to the general chairperson of a labor organization,

that commonly occur as a result of a
critical incident; (2) reduce their chance
of developing a disorder such as
depression, Post-Traumatic Stress
Disorder (PTSD), or Acute Stress
Disorder (ASD) as a result of a critical

in addition to the organization’s international/
national president.
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incident; and (3) recognize symptoms of
psychological disorders that sometimes
occur as a result of a critical incident
and know how to obtain prompt
evaluation and treatment of any such
disorder, if necessary.

Specifically, FRA anticipates that
implementation of the proposed rule
would yield benefits by reducing long-
term healthcare costs associated with
treating PTSD, ASD, and other stress
reactions; and costs that accrue either
when an employee is unable to return
to work for a significant period of time
or might leave railroad employment due
to being affected by PTSD, ASD, or
another stress reaction.

The majority of the quantifiable
benefits identified are associated with
railroad employee retention and a
reduction of long-term healthcare costs
associated with PTSD cases that were
not treated appropriately after a critical
incident. FRA estimates that one-half of
one percent of railroad employees who

develop PTSD exit the railroad industry.

According to this estimate, one railroad
employee would leave the railroad
industry due to PTSD every ten years.
If an employee is unable to return to
work, the railroad not only loses an
experienced employee, but also must
train a new employee. FRA expects that
the proposed rule would decrease the

number of new employees that have to
be trained to backfill for those who
leave the railroad industry due to PTSD,
ASD, or other stress reactions, as early
treatment for potential PTSD cases
following exposure to a critical incident
by reducing both the likelihood of
developing and the duration of PTSD or
another stress reaction. The proposed
rule would also increase the early
identification and treatment of PTSD
thus reducing long-term healthcare
costs. Overall, FRA finds that the value
of the anticipated benefits would justify
the cost of implementing the proposed
rule.

TABLE 2—20-YEAR BENEFITS FOR PROPOSED RULEMAKING

Present value
(3 percent)

Present value
(7 percent)

Reduction in Long-term Healthcare Costs

Retention of Employees (reduced backfilling costs)

$1,445,288 $1,953,784
...................... 60,334 69,764
1,505,622 2,023,548

B. Initial Regulatory Flexibility Act and
Executive Order 13272

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) and Executive
Order 13272 (67 FR 53461; August 16,
2002) require agency review of proposed
and final rules to assess their impact on
small entities. FRA developed the
proposed rule in accordance with
Executive Order 13272 (“Proper
Consideration of Small Entities in
Agency Rulemaking”’) and DOT’s
procedures and policies to promote
compliance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) to
ensure potential impacts of rules on
small entities are properly considered.

The Regulatory Flexibility Act
requires an agency to review regulations
to assess their impact on small entities.
An agency must prepare an initial
regulatory flexibility analysis (IRFA)
unless it determines and certifies that a
rule, if promulgated, would not have a
significant economic impact on a
substantial number of small entities
(SEIOSNOSE). FRA has not determined
whether this proposed rule would have
a SEIOSNOSE. Therefore, FRA is
publishing this IRFA to aid the public
in commenting on the potential small
business impacts of the requirements in
the proposed rule. FRA invites all
interested parties to submit data and
information regarding the potential
economic impact on small entities that
would result from the adoption of the
proposed rule. FRA will consider all
comments received in the public

comment process when making a final
determination.

The proposed rule would apply to
each Class I railroad, intercity passenger
railroad, and commuter railroad as
defined by this part. Based on
information currently available, FRA
estimates that no small entities would
be required to create a critical incident
stress plan, and therefore, no small
business would be negatively impacted
by the proposed rule. FRA estimates
that the total cost of the proposed rule
for the railroad industry over a 20-year
period would be $1,943,565, with a
present value (PV, 7) of $1,337,830 and
(PV, 3) of $1,615,519. Based on
information currently available as noted
above, FRA estimates that zero percent
of the total railroad costs associated
with implementing the proposed rule
would be borne by small entities. The
total regulatory cost in the RIA for this
proposed rule is the basis for the
estimates in this IRFA, and the RIA has
been placed in the docket for public
review. It provides extensive
information about the total costs of the
proposed regulation.

Based on the railroad reporting data
from 2011, there are 719 Class III
railroads. Due to the applicability of the
proposed rule, however, none of these
railroads would be impacted. The
railroad reporting data also shows that
there are 30 intercity passenger and
commuter railroads.22 Although two of

22This total includes the Alaska Railroad, which
is categorized as a Class II railroad.

these railroads are considered small
entities, they do not fall within the
proposed rule’s definition of a
“commuter railroad,” which means a
railroad, as described by 49 U.S.C.
20102(2), including public authorities
operating passenger train service, that
provides regularly-scheduled passenger
service in a metropolitan or suburban
area and commuter railroad service that
was operated by the Consolidated Rail
Corporation on January 1, 1979.
Therefore FRA finds that there are 28
intercity passenger and commuter
railroads that will incur additional costs
by the proposed rule. FRA requests
comments on the finding that no small
entities would be impacted by this
proposed regulation.

In accordance with the Regulatory
Flexibility Act, an IRFA must contain:

(1) A description of the reasons why
the action by the agency is being
considered.

(2) A succinct statement of the
objectives of, and legal basis for, the
proposed rule.

(3) A description—and, where
feasible, an estimate of the number—of
small entities to which the proposed
rule will apply.

(4) A description of the projected
reporting, recordkeeping, and other
compliance requirements of the
proposed rule, including an estimate of
the classes of small entities that will be
subject to the requirements and the
types of professional skills necessary for
preparation of the report or record.
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(5) An identification, to the extent
practicable, of all relevant Federal rules
that may duplicate, overlap, or conflict
with the proposed rule.

1. Reasons for Considering Agency
Action

This rulemaking responds to
requirements in the Rail Safety
Improvement Act of 2008 (RSIA) (Pub.
L. 110-432, Div. A) that the Secretary of
Transportation, as delegated to the
Administrator of FRA (49 CFR 1.89(b)),
establish regulations to define critical
incident, and to require certain railroads
to develop and implement critical
incident stress plans.

The purpose of this proposed rule is
to enhance safety by mandating that
railroads have a critical incident stress
plan that may help mitigate the long-
term negative effects of critical incidents
upon covered railroad employees. One
of the most important assets to the
railroad industry is its labor force. The
railroads spend significant resources
training their workforces. Although all
of the railroads potentially affected by
the proposed rule have policies that
include critical incident stress plans,
the proposed rule would promote
implementation as intended to every
applicable employee covered by a
critical incident stress plan and also
ensure that all such plans meet certain
minimum Federal requirements.

After reviewing the critical incident
stress plans of various railroads, FRA
determined that the most cost efficient
and beneficial way to help ensure
implementation of the plan for railroad
employees covered who witness a
critical incident was to implement the
requirements found in this proposed
rule. FRA anticipates that the railroad
industry will accept the proposed
requirements.

2. A Succinct Statement of the
Objectives of, and Legal Basis for, the
Proposed Rule

The purpose of the proposed rule is
to require each Class I, intercity
passenger, and commuter railroad to
develop a critical incident stress plan.
This plan would cover every applicable
railroad employee who witnessed a
critical incident while working.

Section 410 of RSIA requires the
Secretary of Transportation, as
delegated to the Administrator of the
Federal Railroad Administration, to
prescribe a regulation mandating that
certain railroads develop and
implement critical incident stress plans.
A Railroad Safety Advisory Committee
(RSAC) working group was formed and
tasked to define a critical incident,
which made sure that the railroad

industry and labor unions were
included in the rulemaking process. The
working group reached a consensus on
all but one item 23 and forwarded a
proposal to the full RSAC on August 21,
2012. The full RSAC voted to approve
the working group’s recommended text
on September 27, 2012, and that
recommended text provided the basis
for this NPRM. This proposed regulation
would be codified in Title 49, Code of
Federal Regulations, part 272.

3. A Description of, and Where Feasible,
an Estimate of Small Entities to Which
the Proposed Rule Would Apply

The universe of entities that must be
considered in an IRFA generally
includes only those small entities that
are reasonably expected to be directly
regulated by the proposed action. This
proposed rule would affect Class I
railroads (including the National
Railroad Passenger Corporation
(““Amtrak”)), intercity passenger
railroads, and commuter railroads as
defined in the scope of the proposed
rule.

“Small entity” is defined in 5 U.S.C.
601. Section 601(3) defines a ‘“‘small
entity” as having the same meaning as
“small business concern” under section
3 of the Small Business Act. This
includes any small business concern
that is independently owned and
operated, and is not dominant in its
field of operation. Section 601(4)
likewise includes within the definition
of “small entities” not-for-profit
enterprises that are independently
owned and operated, and are not
dominant in their field of operation.

The Small Business Administration
(SBA) stipulates in its size standards
that the largest a railroad business firm
that is “for profit” may be and still be
classified as a “small entity” is 1,500
employees for “line haul operating
railroads” and 500 employees for
“switching and terminal
establishments.” Additionally, 5 U.S.C.
601(5) defines as ‘““small entities”
governments of cities, counties, towns,
townships, villages, school districts, or
special districts with populations less
than 50,000.

Federal agencies may adopt their own
size standards for small entities in
consultation with the SBA and in
conjunction with public comment.
Pursuant to that authority, FRA has
published a final statement of agency
policy that formally establishes “small

23 Consensus was not reached on the issue of
whether a railroad should be required to provide
labor organizations’ general chairpersons (in
addition to the international/national president of
the labor organization) with a copy of a railroad’s
critical incident stress plan.

entities” or “small businesses” as being
railroads, contractors, and hazardous
materials shippers that meet the revenue
requirements of a Class Il railroad as set
forth in 49 CFR 1201.1-1, which is $20
million or less in inflation-adjusted
annual revenues; and commuter
railroads or small governmental
jurisdictions that serve populations 